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F OREW ORB

This report constitutes a preliminary study by the Fridtjof Nansen Institute (FNI) withinthe

丘ameWOrk of its Intemational Northem Sea Route Programme (INSROP). It is not intended as a

final, definitive word on marineinSurance as it should be applied tothe Northem Sea Route

即SR). Rather, it should be looked on as a initial contribution to what will be a dynamicand

ever-evolving process over the coming yearSI The report containedinthe followmg pages is but

the beginnlng Ofwhat FM will develop into afull-scale study･Another goal is to foster

discussion betweenthe various players who will play a role in marineinsurance forthe NSR

becoming a reality, as no fわrmal links appear to exist betweenthese various players at present.

In writingthis report, I have attempted to reach as wideanaudience as possible:insurers

contemplatingwideningtheir field of expertiseand activity; Russianand Westem shipowners

seeking to expand their operations; cargo owners contemplating sendingtheir goods through the

Route; officials in govemment ministries with competence orinterestinthe matters discussed;

legal experts who will have to work out -and with -the legaland contractual B･amework in

which operationswill be carried out; other Westeminterests who may simply be curious to丘nd

out about the Route, etc. There are manythings still to be done before marineinsuranceinwhat

could be termed a usual formbecomes a reality･ Each new insurance situation, each client, each

trade, etc., presents its owncharacteristics･ Thereare also the growing Pains Which every new

business relationship carries withit,and which are worked out together by the partiesinvolved.

All in all, it makes for a very exciting, challenging dynamic.
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Hennlng Simonsen, Research Fellow at FNI, was a constant source of supportand a solid

colleague. Professor Dr･ juris･ Hans Jacob Bull, ScandinavianInstitute of Maritime Law,

Universityof Oslo, provided academic guidance･ K･ Joseph Spears, A.B. 01and Barristers &

Solicitors, Vancouver, who wrote a corresponding report on Arctic marineinsuranceinCanada,

ofFered guidance on structureand substance･Anders Cleveand RolfL. Berentzen, Marine

Insurance Division, Gjensidige Forsikring, Lysaker, Norway, lent their expertise tothe hull

chapter･ James B･ Wooder, Commercialand Legal OfEicer, LASMO, Halifax, Canadaフand Teてie

Holte, Underwriter,Assurancefbrenlngen Gard, Arendal, Norway, provided invaluableinsights

for the section on P&Ⅰ･ Dr･ EdgarGold,among other things ProfTessor atthe FacultyofLaw,

Dalhousie University, HalifTax, Canada, cast his expert eye overthe丘nal draft. A list of the

numerous other individuals, corporationsand organisations who provided assistance is listed in

Appendix L Withoutthe assistanceand support of many,this report would not have been

possible･ My deepest thanks go out to all･Any opln10nS Or COnClusions expressed in this report

aremine alone, unless otherwiseindicated･ I, of course, bearfull responsibilityforany

shortcomlngS.

Diana L To汀enS

PolhOgda, Norway, June 1993.

Halifax, Canada, December, 1993.
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A4ARm INStTMCE FOR TEE NORTⅡERN SEA ROtJTE

1.0 IntrodtICtion

ln his speech in Murmansk on October 1, 1987, Mikhail Gorbachev put forththefollowlng:

(･･･) Sixthly,the shortest sea route kom Europe tothe FarEast aJldthe PaciflC

OceanpaSSeS throughthe Arctic･ Ⅰthinkthat depending on progress in the

normali2ation ofintemational relations we could open upthe Northern Sea

Route to foreign ships,withourselves providingthe services of ice-

breakers.1日

The Northern Sea Route (NSR) over Siberia has been officially open f♭r Westem trafFIC Since

July 1991 (see Figure 1)･ Russianinterests would like to see it become a major artery for

interTlational maritime trafhc, on a parand competitivewiththe Suez Canal, for goods travelling

between Europe and the Far East･ For Japan, too, there isaninterestindevelopingthe Route,the

better to shorten the distance to European markets･ European markets stand to galn a

corresponding advantage･ For countries such as Norway, there is money to be madeinacting as

a intermediary ln Various capacities between Russiaand European countries further tothe south.

At today's juncture, we are yet to see a massive wave of ice-breakers crashing out a path

through the ice, followed by product carriers carrylng COPIOuS quantities of goods between

Europeandthe Far East･ Forthat to happen,anin丘astructure, indeed a whole market, must be

setup･

Marine insurancewill beanessential building block inthat structure･ The shipping industry

would not survive without some organised formof flnanCialprotection against marinerisks,and

this is no less true in a whole new geographical area, withits ownhazardsand particularities. If

Russia is to be able to developthis Route, sell it to Westem markets,and reapthe hard-currency

benefits of that venture, it will require Westem insurance coverage･

1 General Secretary Mikhai1 SI Gorbachev, spe血atthe Ceremonial Meeting onthe presentation of the

order ofLeninandthe Gold Star Medal tothe City of Murmansk, Murmansk, October 1, 1987; reproduced

in Brigham, at 303 eI Seq.
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Clearly,therisks associated with Arctic shipping are unlque･ Marine insurance to cover these

risks have developed somewhat, but not to the point where icerisksare a matter of routine inan

insurance policy･ Westem marineinsurancerules have not traditionally even cQntemPlatedan

area such asthe NSR, with each system excluding suchareasinits ownway (see Figure. 2and

Table 1)I Marine insurance is a vast Beld,and each of the three major categories: hull and

machinery, Protection and hdemity伊&I)and cargo, carry their ownparticularities. Marine

insurance is also determined by a very fluid blend of law, public authoritiesandrules, private

organisations andtheirru1esand influence, market forces, etc.;and marine insurance for Arctic

shipping Presents its ownunlque COnJunCture･ But to state simply that it is not possible or not

worthbotheringwith is unfair to two sides: to Russianshippinginterestsand other players by

deprivingthem of a fair-and-square opportunityto introducetheir product (the NSR)into the

Westem market;and to WesteminSuranceand other marketinterests by depriving them of a

market opportunityto eam either shipping or premiumincome.

Atthe moment, there is only a very limited record of commercial shippinginthe NSR on

which insurers can base themselvesindetermlnlng What marineinsurance forthe area should

requlreand cost. The area is largely an unknown丘ontier,and shipping possibilities are limited,

both seasonallyand geographically. It is difficult toknow whether a premium accurately re月ects

the riskthe insurer has been asked to cover. This leads to higher, across-the-board per-unit

premiums, which in tum contributes to a higher overall cost of the venture. ClariflCation on both

sides could well lead to a more streamlined insurance operation･ By this is meantthat if insurers

were better infわrmed of what is required to carry out a voyage safTely throughthe NSR,they

would be in a position to set specific requlrementS fTor cover. If potential assured parties were

then betterinformed as to just whatthey must do to obtainand keep cover, they could take steps

to meet these requirements, andthereby possibly reduce theirinsurance costs as well･ That is

what this discussion paper is about･
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Tablel

GeographicalLimits in English Marine Insumnce

lnStitute Warranties

1. WaFanted no:

(a) Atlantic Coast of NorthAmerica, its rivers or adjacent islands,

(i) northof520 10'N･ Lat･ and west of50cW･ Long-;

(ii) southof520 107N･ Lat inthe area bounded by lines drawnbetween Battle HarbouI押istolet Bay; Cape

Ray/Cape North; Port Hawkesburyn'ort Mulgrave and Bale ComeauJMatane, between 21st December

and 30thApril both days inclusive.

(iii)west of Bale Comeau/Matane (but not west of Montreal) between lst December and

30th April bothdaysinclusive.

(b) Great Lakes or St Lawrence Seaway west ofMontreal_

(C) Greenland Waters.

(d) PaciflC Coast ofNorthAmerica, its rivers or adjacent islands north of540 30'N. Lat., or west of-

1300 50'W. Long.

2. Warranted no Baltic Sea or adjacent waters east of 15o E. Long.

(a) Northofa line between Mo (630 24'N. Lat.)and Vasa (630 06'N. Laモ.) between lo仙 December and 25th

May b.d.i.

(b) East ofa line between Viipuri (Vyborg) (280 47'E･ Long.) and Narva (280 12'E. Long.) between 15th

DecembeI･ and 15thMay b.d.i.

(C) Norh ofa line between Stockholm (590 20'N･ Lat･) and Tallinn (590 247N. Lat.) between 8th January and

5仇Mayb.d.i.

(d) East of22o E. Long･, and southof59oNI Lat･ between 28thDecember and 5也May b.d.i.

3･ Warranted not North of70o N･ Lat･ otherthan voyages direct to or丘om zmy port or placeinNorway or Kola

Bay.

4. Warranted no Bering Sea, no East Asian waters north of46oN- Lat･ and not to enter or sail丘om any port or

placeinSiberia except N奴IIOdkaand/or Vladivostock･

5･ Warranted not to proceed to Kerguelen and/or closet Islands or southof 50oS･ Lat･, except to ports and/or

places in Patagonia and/Or Chile and/or Falkland Islands, but libertyisgiven to enter waters south of 50oS. LAt., if

en route to or五･om ports and/or places not excludedinthis warranb'-

6. Wmted not to sailwithIndian coal as cargo:

(a) between lst March and 30m June, b･d･i･

匝) between lst July and 30thSeptember, b･d･i･, except to portsinAsia, not West of Aden or East Ofor beyond

Singapore.

Source: E･R Hardy Ivamy, Man'ne ZflSWanCe, 4th ed･什JOndon: Butterworths, 1985)

561-562_
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1.15cope

This report examines the eventual application of Westem marineinsurance inthe Russian

legaland geophysicalcontext･What standards will be imposed for hullinSurance?What

peculiarities arise in relation to protectionand indemnity伊&Ⅰ), in light of what may be greater

liabilityin the event ofa disaster? How does the presence of ice impact ontheinsurance

amgement and process? How do theun1que enVironmentalfTactors of the Arctic factor in? me

report is but one part of a comprehensive, multidisciplinary research effort encompasslng: natural

conditions and ice navigation; environmental免･ctors; tradeand commercial shipping aspects;and

political, legal and strategic factors･

The discussion win begin with a brief sketch of仇e overall situation in也e NSR. An

historical overviewwill begiven, along witha descrlPtlOn Ofthe physical setting of the NSR

region, including weather pattems and bathymetry- Marine activities inthe area, presentand

future, will be discussed･ A sketch of the Russianlegal丘amework will be given,with emphasis

on aspects most likely to affectaninsurance aJTangement.

The main sectionwill fわcus on Western insurance, witha view to application to navlgation

on the NSR･ Itwill Canvassthe insurance set-up fわr hull, P&Ⅰand, to a lesser extent cargo,

existing in Norway, England and Canada. Itwiu look at (Westem) legislation affecting insurance

arrangements; privately drawnuprules govemlng the relationship between insurerand assured;

and differences which may arise depending on which market one obtains insurance coverage･ All

will be discussed in connection witheventual application to navigation onthe NSR･ Inanattempt

to preserve clarity, the discussions of hull, cargoand P&I insurance have been kept separate. A

final chapter will offer ∽nclusionsand recommendations on how insuranceforthis very special

area should be approached, alongwithperspectives for future development of the NSR, tothe

benefit Of bothRussianand Westeminterests･ It must be emphasisedthat the discussioninthe

followlng Pages is prelimlnary･ Conclusionsand recommendations A-omthis report will be taken

and developedfurther in later study,and eventually publishedunderthe auspICeS Of工NSROP.

The cost aspect has been dealtwithonly cursorily, for a number ofreasons･ Firstly, no study

can predict with accuracy what a specific insurer will charge a speciflC Client for a specific

voyage. Instead, this study focuses on which variablesaninsurer would take into account in

establishingthe policyand accompanying Premiums･ A final, actualpremium is a matter forthe

market-place at a particular juncture･ SufFICe it to sa-ythat premiums forthe NSR will likely be

highat first, and probably go downeventually as the trade becomes a more血miliar item inthe

market_ Secondly,this study was approached &om a legalviewpoint morethananeconomic

vleWPOint･ Putanother way, it is more a conceptual study thana cost-benefitanalysis･ It is

simply too early atthis stage to go into figures･ First one must ascertain whetherthe whole idea

is conceptually possible･ Answer: it is･
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1.2 I)efinitions of Key Terms

The definitions here ha.ve been groupedthematically, ratherthanalphabetically, to assistthe

reader in seelng ∽nneCtions between也e00ncepts.

Northern Sea Route: a shipping lane passing alongthe coast ofRussiathroughthe seas of

the Arctic OceanコViz,the Kara, Laptev, East Siberianand Chukchi Seas. It stretches丘omthe -

Novaya Zemlya Straits or Mys Zhenlanlya in the west to Bering Straitinthe east. It does not

include the Barents Seaフbut will be a loglCalroute fわr cargoes of oil coming丘.om boththe Kara

and Barents Seas.

Risk: A fortuib′. Something which may happen but not something which must happen. Does

not include an inevitability2. A risk is not the same as a peril, inthe insurance context;the latter

has a more technical meaning.

Insured peril: A marine insurance policy covers losses proximately caused bythe perils

insured by the policy (some cargo clauses express perils in respect ofwhich也e assured need

only prove thatthe loss was reasonably attributablethereto fわr a claim to succeed).Aninsured

peril may be specifically expressedinthe policy or be embraced in a general descnptlOn, Such as
一一allrisks日. A peril which is not embraced within the policy conditions is termedan'-uninsured.-

peril. The policy conditions may Incorporate 1.paramount" exclusions. If one of these operates it

takes precedence overaninsured peri1and the loss is excluded･ For example, TlbarratryH (wilful,

wrongfu1 act of the crew or master) isaninsuredperil underthe Institute Hull Clauses, but if the

baJTatrOuS act involves the detonation ofanexplosion, the damage causedthereby is excluded3･

Maritime peril: Perils of the seas and incidentalthereto.

Insurer: The parb'inaninsurance contract who acceptsthe proposal of the person

requesting Insurance PrOteCtion･ Oncethe contract is accepted the proposer becomesthe

assured4･ The insurer may be termedthe nunderwriter" orthe T'assurer..A

tJnderwriter: One who agrees to write arisk.Aninsurer writes, or underwites, arisk when

s仇e accepts liabilityfor any loss to the subject-matterinsured丘om an insured peril. The term

derives五･〇m the practice of the insurer to accept a proportion oftherisk by initialling his or. her

name under the conditions stated on the slip･ With the paLSSage Oftime the term l'underwiteTl has

00me to be used fわr any action whereby a person guarantees the losses of ano也er5･

2　Brown, atR23.

3　Brown, at 163.

4　AIso referred to in some contexts asthe ninsured¶･ The terms are synonymous･

5　Brown, atU4_
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The reader may noticethat in some placesthe words "insurerlTand Tlunderwiterrl have been

used seemingly interchangeably･ The term ninsurerll is more generaland can, ln some contexts,

encompass bothbrokerandunderwriter, or simplyaninsurance company.Where reference has

been made to insurers intheir underdting capacity,the term ''underwdter一一has been employed.

Terms such as hull, P&Iand cargo insurance are dealtwithintheir ownchapters below.

1.3　SotlrCeS

Marine insurance as it exists in Norway, England and Canada haveall been canvassed inthis

study･ Firstly, the Norweglanmarine insurzulCe scheme is necessary because of its pertinence in

insuring Vessels in the NSR region, and because of its important role in marine insurance

generally. Additionally, the Norweglanmarket has a geographical and historical link to

navigation in ice-infested waters･ Secondly,there could not be a credible study of marine

insurancewithout bringing the London market into the discussion･ Thirdly, Canada isthe country

with the most comprehensive legislation covenng Arctic areas,andthe most experienceinArctic

navigation on Westem record. Italso has a sizeable Arctic marine insurance market. nese three

were believed to be the most important of the world's markets fbrthe present preliminary Study･

Other marketsand other insurance a汀angementSwi11 beincorporated in at a la-ter stage inthe

research.

Canadian1egislation basically mirrors the English Marine Insurance Act 1906,and Canadian

case-law is subject to the stare decisisrule of English law･ Consequently, where in the ensulng

discussion comparisons are made betweenthe English and NorweglanSyStemS, refTerences to

English law canbe assumed to also hold true fわr Canadian law, unless stated otherwise.

The marineinsurance field is vast･ Rules are determined by a number of different pla_yers:

govemments, underwriters, brokers, classification societiesand Administrations, shipowners,

indeed,the market at large. Additionally, much of the literature on marine insurance tends to deal

onlywith legal conceptswithoutgiving muchinsight intothe dynamicinteraction of the concepts

withthe market-place･ Consequently, 1nterViews were conducted in personand by telephone with

numerous parties in various coun廿ies,witha view to glVlng aS accurate a Picture as possible of

what goes on. Even then, one canonly go into so much detail, due to the con丘dential nature of

the business relationship between insurerand assured･ Parties contacted include govemment '

officials, Insurance brokersっunden町iters, Insurance associations, shipownlng COnCemS,

classification societiesand Administrations, maritimeand maritime law organisations, P&I clubs,

Cargd owners,and academiCand research experts; countries included: England, Norway, Canada,

Russia, Japan, the United States, France, Sweden, Fin1andand a number of other countries in

Europe. The reader is asked to bearinmindthat none of the sources cited in any way legally

bound themselveswiththe statementsthey made in connectionwiththis research effort_
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2･O I)escription of the NSR

2.1 EistoriCalBackground of the NSR and E†SROP

Russianinvolvement in its Arctic region dates back five Centuries, and is marked by gradual

expansion of the Muscovy empire. The fTlrStfull transit of the NSR was accomplished only in

1878-9, when AIE. Nordenski61d madethe crossing丘om west to east inthe Vega. Efforts at

developing the Route inthe earlier parts of this century were directed at creating a

complementary route to take some of the strain off of the congested, single-track Trams-Siberian

Railway.

During the years of the Soviet Union, the Route was not used by fbreigners･ Glastnostand

perestroika brought in a new era of openness towardsthe West, however･ The Route was

officially opened fわr Westem commercial traffic in July 1991,もbout one monthbefTorethe coup

which toppled the Soviet reglme･ It is therefTore safe to assert thatthe NSR would have been

developed evenwithout the changeinStatethat has occurred, althoughthe change undeniably

has helped the process move along more quickly･

The background fわr the programmeandthis report is testimony to how much canbe attained

when r!eople cooperate across borders･ h 1987 then USSR President Mikhail Gorbachev offered

to open the Northem Sea Route to Westem trafrlC, Pending normalisation of East-West relations.

One year later the Fridtjof Nansen Institute was approached by representatives of the USSR

Ministry of the Merchant Marine, who were seeking to establish cooperative links between the

∫nstitute and ∽汀eSpOnding Russian inst血tions, with a view to developmg mtemational

navlgationthroughthe shortcut betweenthe Atlantic and Pacific OcemS. A鮎r probing Into the

possible interest fわr such a project in Northem Norwayand in Nonveglan Shipping circles,the

Institute responded affirmatively tothe invitation, on two conditions. Firstly,the project would

have to have partners in several countries, to obtain the necessary plurality, breadthof premises,

and independence, so as to ensure quality. Secondly,the project group would have to have access

to relevant Russian infbmation, So aS tO avoid duplication of research already ca汀ied out. These

conditions were agreed toand so far have been met by the Russians.

Since then FNI has built upanextensive network of partners in Russia, the USA, the UK

Japan, Canada and Norway, to name but a fTew countries. The goal of the programme atthis

polnt is to develop a solid base of expertise to which decision-makers in public and private

sectors in different countries canrefer when making decisionsand drawlng uP Strategies about

the NSR. Basing political and business decisions on sound knowledge, rather thanuncertain

presumptions, is of paramount importance, allthe more so in a very vulnerable ecological region

where e∽nomic activity must take placewithinthe developmenta]丘amework of sustainable

development･ Since marine insurance is avital component of any commercialshipping operation,

it was believed important to conduct a study on marine insurance possibilities fわr the Route･
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2.2 The PhysicalSetting - the Russian Arctic Rim

'TVast, cold expansefl sums upthe RussianArctic･ ne entire northem coast of Russia which

borders onthe Arctic Ocean stretches across morethan160 longitudinal deyees,斤om the Kola

Peninsula eastward tothe Bering Strait. Ostrov Ratmanov is considered to bethe eastem

extremityofthe region･ If one looks at theglobe komthe top, it is possible to get all idea of the

vastness of the area･ The reglOnalso spans ll of 24 0fthe world's designated time zones. More

than bal∫ of the Russian Arctic lies above 70oNl･ Appendix 1 gives an oyeⅣiew of也e reglOn･

The following Sections glVe a description of the physical environment in which shipping ln

the NSR region is carried out･ It is detailed舟om a marineinsurance polnt Ofview, but it is only

the tip of the iceberg丘om a scientiBIC point ofview･ The Arctic presents unique characteristics.

Perhaps these should be taken more into account by insurers･

One point shipowners, cargo Owners and their insurers maywish to keep ln mind when

assesslng the overal1risk isthat while iceand climatic conditions inthe NSR canbe severe, they

are not always so; nor arethey sothe whole waythrough the passage. For example, if one

contemplates a 26-day voyage丘om Mo i RanaっNorway, to Yokohama, Japan, it is important to

keep in mind that the shipwill not be exposed to Arctic conditionsthe whole time･ Onemight,

for example, spend a total of ll of those 26 days actuallyinthe Northem Sea Route, the other

15 being spent on approach to也e NSR丘.om也e European side and on sou也erly navigation on

the Asian side oncethe Route has been crossed. Additionally,the Route itself is not always

packedwith ice; some strategic planning lS POSSible,with mid-August to mid-September

probably being the best time舟ame･ Some years it is even possible to traversethe whole Route

encountering no ice at all. Sothe picture is not as bad as some people might imagine, based on

general perceptionand lack of scientific data･

In most years,the maximum period for transit by fわreign vessels will nomally be from July

1 to October 30, based on cu汀ently available icebreaker teclmology･ This glVeS a WOrking year

of 123 days.

1　See, generally, Brigham, at 1 elseq･
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2.2.1　Ice and lce Pattern.i

Ice isthe main obstacle to vessel operationinthe NSR. It is of severaltypesand worksin

several ways_ TIIce vocabularyTT is extensiveand teclmical. Only a brief overviewwill be given

here, for the purpose of illustratingthat ice is a serious, quasi-omnipresent factor in NSR

navlgatlOn,andthatanunderstaJlding of ice pattems call help a navigator,and eventually an

underwriter inthe assessment oftherisk2_

The NSR area is in large part covered by sea ice ofvarylng thicknesses. Inthe arctic se鮎the

general ice aJTangement depends onthe fわrmation of fast ice whose extemal boundary is located

withinanisobathofabout 20 or 30 metres. Unlike the moving Pack iceinthe Arctic Basin,

where thickness is determined by ice dynamicsand oceanic heat幻uxes, the fTast ice has a

thickness which is determinedalmost entirely bythe air temperature historythrough thewinter･

Consequentlyっclimatic severity relates to ice severity. An exception isthe East SiberianSea

where there isalsoaninnux of ice舟om the Chukchi Sea.

Between the zones of pack first-year ice, multi-yew iceand fast ice,there are intermediate

zones where sea ice actively fbms. Here polynya5 0f young lee are likely to evolve. Polynyas

are non-linearshaped openings which may contain brach, new ice nilas (thin, elastic crusts also

knownas finger rafting) Or young ice. Depending on the distribution of atmospheric pressure in

the winter period, Polynyas are fわrmed in the westem area of the NSR more丘.equentlythanin

the ea5tem area.

The ice conditionsalong the NSR vary according to a three-phase cycle. Phase one, the

斤eezing phase, is by far the longest phase. During ah average yearthis lasts丘om

August/September until May. Ice can reach a也ickness of up to 2.5 metres (丘rst-year ice). Phase

two,thethawing phase, is shortand lasts舟om May until July. Phase three,the ice一月ow phase,

lasts丘om June until August/September. It is important to remember, however, that ice conditions

across the RussianArctic vary considerably.

By the end of an average winter period the ocean-bound ice pattem comprises: a fTast ice

zone;anintermediate刊aw zone of young ice fTormation; a predominantly first-yew ice zone; and

a multi-year ice zone. The thickness of the fast ice varies, however, even within a relatively

small section of the sea. Deviations in average icethickness are often due to variabilityinannual

snow免lL Excessive snow results in lower ice也ickness because of the themal insulation e飽ct.

For example, the average maximumthickness of the naturally-fTormed ice atthe end of winter in

the Kara Strait is 120-130 cm; near Dixon lsle it is 160-170 cm; 190-200 cm in the Straits of

Vilつkitsky and Dmitrii Lapteva;and 160-170 cminLong Strait. Subtle difFerentiationsinice

thickness and formation are fTashioned through tide, temperature and climatic shi允s in the various

areas.

2　An〝ice IexiconM is found at the back of Kjerstad (Navigasjon). See also gstreng, Jmrgensen-Dahl,

passim･ Much of the information inthis section on ice conditions is taken from their Pilot Studies Report･
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In sprlngand summer periodsthe ATCtic sea ice begins to melt. TYle first ice which melts is

the ice inthe southwestem paJt Ofthe Kam Seaandthe southem paJt Ofthe Chukchi Sea, open

tothc wan strews of the Ba陀ntS and Bering Seas･ Fromtherethe melting wave spreads tothe

central part of the NSR･ The melting processes cause not onlythe icethickness to decrease, but

also its strength, which c弧be particularly important for navigation･ Arctic navigation is to a

large extent dependent onthe fast ice melting rate, i.C.,the steady transition of the fTast iceinto

pack ice･

The fTast ice茄rst begins to触cture in June, and spr組ds舟omthere eastward, and舟omthe

Boring Strait westward,though most of the Amtic zones be00me completely舟ee of fast ice in

July･ Theperiods of ice鮎ctudng vary considerably舟om y飽r tO year, anyWhere from one to

three months･ Some high latittJde locations are not斤ee斤om fast icealI y飽r round.

From June to September,the melting processes cause the area underthe Arctic sea ice to

gradually diminish･

With these ice pattems, year-round navlgation on all of the NSR is notaneconomiCalIy

attractive options, although yea卜rOund navlgation舟omthe EuropeLaJI Side in as far as Novaya

zem]yathrough to Dudinka onthe Yenisey River is c別Tied out4･ It can also be helpful to polnt

out that there is a ten-year periodicityin ice cycles･ One year out of every ten, it is possible to

navlgate the entire Route, ice-kee5･ Two out of every ten years have what could be termed

severe ice conditions, whereasthe remalmng Six to seven have moderate or average ice

conditions6.

It is notjustthe ice inthe shipping lanethat is a problem･ One of the uniquetypes of

problemsthatarise in Arctic shipping will be the severe IClng Ofthe vessels･ Icing is of two

types: sea spray icingand atmospheric icing･ Sea spray icing is perhapsthe more serious of the

two and is generated bythe impact of waves on vessels･ Atmospheric IClng lS Caused by鮎ezing

舟esh water, which is: supercooled drizzle or rain; snow or sleet; supercooled fog; or丘ost smoke.

The most hazardous result of vessel icing isthe extra top weight due to accretion of ice which, in

extreme cases, will cause loss of stabilityand capsizing. Atmospheric icing is less severethan

sea spray lClng due to a substantially lower accretion rate･

3 Ivanov, Ushakov, Isakov, Batskih, Armstrong, at 21.

4　Wergeland, at 189･

5　This wasthe case in 1991, whenthe Kapt'ta-a Danz'Lb'n travelledthrough, withthe NorwegianCaptain

Norvald Kjerstad on board.Anaccount of that voyage is found in Kjerstad (East Bound).

6　See, generally, Sackinger･
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2.2.2　Winter

It is not just ice which complicates navigation; ln Winter,the Arctic isalmost submergedin

darkness. Fromanoperational viewpoint,this places severe psychologicalstress on crews･ It also

makesthe job of keeping watch difficult, as it be00mes nearly impossible to detect differences in

ice cover which might aSSistinfindingthe most favourable path through the ice･ This can be

partly offset throughthe use of satellite, surveillance systemsandthe like･

Extreme cold isanother factor, one which canaffect eveがhing丘om crew capabilityto

functioning of machinery.

At present,throughwinter navigation is not being seriously considered for the NSR inany

evenもdue to也e presence of thick ice7.

2.2.3　　Summer

Summer is very much the opposite of winter inthe NSR,inthatthere is usually twenty-four

hours of sunlight. Even this can be problematic･ Fog canpose a threat. Even in clear weather,

舟equent temperature inversions cancreate abnormalre丘action, glVlng a distortion of land-forms

and making visual navigation difficult.

Dead reckoning, o洗en used in Arctic navigation, becomes more difBcult due to lack of a

visible shorelinewithwhich to take bearings. The lack of detailed charting of the coastline along

the NSR only compounds也e problem

One positive thingthat canbe said isthat summer navigation, unlikewinter navigation, lS

within也e realm of也e possible at也e moment. Moreover, Insurers Seem tO be willing to

underwritetheserisks, aswill be discussed inba.Whatwill happenwithextended-season

shipping lS SOmething that canbe contemplated later, after a solid basis in summer navigation

and Westem insurance has been established.

7　Wergeland, at 209.
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2_2.4　PhysicalOceanography and Bathymetry

Most of the NSR provides just barely sufFICient depthfTor navigational purposes, while some

areas, notably Proliv Sannikova and Proliv Dmitrii Lapteva aroundthe New Siberian Islands,

pose a definiteand unique hazard to mariners,withminimum depths of 13 and 8 metres,

respectively･ In addition,there are two "bottleneckslt zLSthey are called: Proliv Karskiye Vorota

between Novaya Zemlyaandthe Siberianmainland,and Proliv Vil'kitskogo between Svernaya

Zemlyaand the mainland･ The fわrmer is navigable in fact 12 months of the year, but canbe

を･11low･ The latter is locatedinanarea of permanent pack ice, which creates its own problems.

The seas of the NSR are ofshallow to medium depth･ The problem isthat they are often

mostly coveredwith ice, and ice formation complicates navlgation considerably･ Icebergs can

extend as much as 100 metres downintothe ocean, while ice noes can have a keel of as much

as 50 metres. Pingoes, ice-filled structures formed from a release of pressure inthe perma&ost,

extend up丘.om the ocean floor･ Thus, whilethe Barents Sea, fTor example, hasanaverage depth

of230 metres, much of this can be taken up by ice in one form oranotherS･ The Barents isin

fTact one of the deeper seas of the EurasianArctic･ The Kam Sea is characterised by thethick

wall of fast ice extending 150-200 kilometres seaward舟om the coast･ The only passage is right

along the edge of this wall, duringthe short summer navigating sea50n･ Morethan half of the

Laptev Sea is less than50 metres deep, owing to its broad continental shelf･ In fTact, southof

76oN, the depth does not exceed 25 metres･ ne East Siberian Seaっlike the Laptev, has a broad

continentai shelf,and over 50% of the Sea still has at least Partialice cover at the height of the

melt season, the least summer melt of all the Arctic seas･ The Chukchi Sea,furthest east along

the NSR, has only a narrow continental shelf beltand therefTore only a naJTOW band of ice

fbrmation. However, northerly winds compact dri洗ing ice丘om the Arctic Oceantogether against

the Siberian coast, creating extensive pressureridging aJld making lt POtentially the most difficult

section of the NSR during the navigation season91

In certain areas tidal currentsandriver outflows play major roles, asthe bathymetry is

shallow, typically ranging丘om 25 metres to 50 metres･ Atthejunction of丘esh water (OoC) aJld

丘eezing sea water (-1.8oC) a densitystratification takes place aS SOOn aSanice cover isinplace,

which allows the舟eshwater upper layer to lose heat to the colder seawater lower layer, as well

as to the ice above, 1eading tothe fわrmation of舟eshwater ice layersand low-salinityice layers

in coastal reg10n･ This ice is generally stronger thansea ice for most temperatureslO･

8　See, generally, @streng, at 207-208･

9　See, generally, Bamett, at 47･

10　See, generally, Sackinger･
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Wind isanother factor influenclng navigation. The windsinthe Proliv Vil'kitskogo are

channelledalong thai passage bythe mountainousterrainon bothsides, which helps to keepthle

paLSSage丘ee of ice, but makes isolated floes of dri丑ice a probability･ In August winds towards

the shoreline in the Laptev Sea are inB-equent but more丘equentinthe East SiberianSea･ The

wind situation improves in September, and be00mes even better in Octoberll･

2･2･5　Environmentally Sensitive Areas12

The entire NSR region COuld be described asanenvironmentally sensitive area, inthatthe

Arctic environment possesses particular characteristics.Whilethe Arctic is relatively clean as

compared to other areaswith denser populations and higher levels of industrial activity, new

information is coming out constantly on past sins, to wit,the news-making items inthe media

lately concemlng the dumplng Of old vesselsand nuclear reactors into the sea.

The urgent economic situation in Russia may lead to rash decisions,丘omanenvironmental

point of view, to step up the exploitation of the vast energy, mineraland biological resources in

Siberia. Shipping alongthe NSR will be part of this movement,and quite possibly a catalyst for

it. It is important to keep ln mind thatthe RussianNSR encircles half oftheglobe's Arctic,

thereby making the state of the enyironmentthereanintemational concem･Whatever Boats on

water - oil, for example - Can float its way ln and out of the NSR･

The Arctic is characterised by cold temperatures, long periods withlittle or no daylight and

by sea ice and pema&ost. Biological production and decomposition is possible only dming

limited periods, There is a low number of plantandanimal species, butthosethat do exist are

well adapted, and thrive onthe lack of composition丘om other species･

The sea ice is the pnncIPal physical factor inthe polar seas･ It innuences howand when

biologicaland chemical processes take place･ For example, in areas totally covered by permanent

pack ice, changeand processes are extremely slow･ Other areas, covered only part of the year by

ice, Come to a virtual biological halt inwinter, only to burst into an intense period of productivity

in the summer.

Permafrost is perhaps the defining feature of the Arctic. It is normally 100 to 400 metres

deepっand is a key characteristic of Arctic terrestrial biota. Thethinlayer which melts duringthe

brief summer offers poor conditions for plant production,andthereby also puts restrictions on the

mlgratOryanimal population.

Marineand terrestrial species inthe Arctic are probably not more vulnerablethanin more

southem areas to human impact･ Somethings, however, such asanoil spill, may produce far

more deleterious effects inthe Arctic. There are several reasons fbrthis:

ll Sackinger, at 76.

12　Much of the information forthis section was taken from Hansson_
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In an effort to step up intemational ct､operation to protectthe last丘ontier on eaQthe Arctic

Rim countries -the Soviet Union (cronfTlmed by Russia),the United States, Canada, Sweden,

Finland, Icelandand Norway - have signedthe ministerial Declaration of the Rovaniemi Process･

The Process reflects concem overthe Arctic environmentand a desire to protect it･ Underthe

process,anArctic Monitoringand Assessment Programme have been set up, witha view to

monitoringthe state of the Arctic envirormentand advising national politicians onthe

management of Arctic environments. A Canadianinitiative on guidelines forthe management of

Arctic noraand fauna is under negotiation, while Sweden has proposed plans for inter-Arctic

cooperation on preparednessand response to environmental accidents. Additionally, Norwayand

Russia have concluded, althoughnot yet ratified, an oil spills contingency agreement･
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The ice-breaker fleet isthe key to transport inthe Far North. Some of the vessels are

Russian-built, while others were constructed abroad by fTlmS Such as Wartsila･ Ice-strengthened

vessels are also a necessity. Figure 3 givesanidea of the existing Russianflect･ Foreign vessels

would have to be approved by Marine Ice Operations･ Communications, both radioand satellite,

are developedall along the Route_
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Fis'ure 3

RUSSIAN mEET OF POIJAR ICE-BREAXERS

NJN 蒜W766ﾇG��V�襭�Propulsionplant 認�7�ﾆ�6VﾖV蹌�Speed 薄6Rﾖ'&V�ｶ匁r�Shipowner+numberof 
C】a5S ��襷6���6�(�ﾂ����竰�(り 忠nr��capability (m) 末6Rﾖ'&V�ｶW'2�

1. ��&ｶ佇ﾄﾄﾆﾂ�Nuclearreactor 75000h.p. �#3Cc��21.0 �"�2�MurmanskShipping Company,4ice-breakers' 

2. 彦�BvﾔﾂuB��NucleaTreaCtOr �##����18.0 ��縱r�MurmanskShippingCo.2 

LLZ 鉄���������ｲ�剿�6Rﾖ'&V�ｶW'2�

3. 刔ﾖ�ｲ�Died;eトelec廿ic �###C��20.0 ��繧�FaTEbsternShippingCo. 

L 鼎�C��ら���剴6�6Rﾖ'&V�ｶW'2�

4. 磐�6ｷf��Diesel-electric ��S3S��18.5 ��紕�FarEasternShippingCo, 
LL3 �#c�������剴F�6Rﾖ'&V�ｶW'2�

5. 噺��犯��6�&�Bv��Diesel.七lec廿ic ��C����19.5 ��紕�MurTnaJISkShippingCo.3 

LL3 �#C���ら���劔m66Rﾖ'&V�ｶW'2ｲｲ�f�$V�7FW&�6���匁t6��ﾆ�6Rﾖ'&V�ｶW"�

+　Two more ice-breakers of the A出ikatypeare curTendy being built (YaZnal had a planned delivery time of 1992, U'al delivery

s血ed for 1994).

相　Two ice-breakers of the KapL'1077 So7･OkT'Tl b'pe Were COnVerted and their ice-breaking capabilib, improved by about 40%.

Some types of RllSSian ice-going vessels

most suitable for carrylng transit cargo on the NSR

N/N 蒜W76Vﾈ嶸�ﾇ�V�襭�Deadweight ��&��Vﾇ6柳��ﾆ�蹌�Speed 薄6Rﾖ'&V�ｶ匁r�Shipowner+numberof 

class ��ﾂ�andcapacity (h.p.) 忠nr��capability* (m) 蘭W76Vﾇ2�

1. �&�ﾆvT6�'&妨"�333980 皮V6ﾆV�'&V�7F�"�20.5 ���"�MurmanskShippingCo.I 
Sevnmo7Put UL 都F&�&vSR��3#F6�F�匁W'2�40000九.p. 剽妨76Vﾂ�

2. 疲�ﾖ版Fｲ�4�ﾓ�R��19942 認妨6Vﾇ�ﾆ�蹌�18.1 �����MumlanSkShippingCo.9 
ULA �20800h.p. 剽fW76Vﾇ2��f�$V�7FVﾕ6����6��㌶W76Vﾇ2��6�ｶ��ﾆ門6���匁t6�"�妨76Vﾇ2��

3. 認ﾗBx.��ﾄF���6ｶ��19885 認妨6Vﾇ�ﾆ�蹌�15.5 ����&�����MurmaJISkShippingCo. 

(M. Strekalovsky) UL 茶��#S���11200hp. 剴#U妨76Vﾇ2��f�DV�7FW&�6���ﾖﾖt6��%fW76S�R��

ヰ　Ice-breaking capability in leve一 ice w他out ice-breaker assistaJ1cc.

Source:　C叩t. Vladimir Mikhailichenko, NSR Administration, Presentation given At the Nordic hstittlte Of N且Yigation,

Internation且I Sy皿POSium on Ar･ctic OperAtions且nd N且Yigation, Troms8, March 30 - April 1, 1992.
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3･O The Legaland Administrative Framework

3.I Government Structure

One cEn'eat that must be pointed outright丑.omthe beginning When discussingthe structure

of the Russian govemment is that it is tentative･ Any of the descnptions or explanations given

below are subject to rapid, unannounced change, due tothe well-knownpolitical upheavals in the

former Soviet Union over the past few years･ Every attempt has been made to secure accurate,

up-to-date infわrmation l･ The goal of the present study'however, relates to marine insurance law,

not to political science･ In addition, much of the legal study is based on Westem marine

insurance institutions, which have not been subject to the same tumultuousnessinrecent years_

It is also important to keep inmindthat unlike the situationinWestem countries, maritime

transport generally -including merchant shipping - has inthe USSR beenthe domain of the

State･ All shipping companies andtheir assets were nationalised by a decree of February 5, 1918,

a measure which included State ownership of all ocean-golng VeSSels･ Some limited privatisation

measures were introduced overthe years,and companies and other organisations are now

continuing the decentralisa土ion effort, butthiswill not be accomplished ovemight. The discussion

of para-govemmental organisa･tions injia should be read with this in mind.

The Ministry of Transport, which includesthe Northern Sea Route Administration, is

charged with the administration of the various wateIWayS Of Russia･ The Northern Sea Route

Administration has Marine Ice Operations offices in Dikson and Pevek, which are subordinated

to the Murmanskand Far Eastem Shipping Companies respectively. The duties of these ofFICeS

include: management of shipping operations, pilotage, navigation safety, pollution problems,and

search and rescue.

The Ministry of the Merchant Marine is also chargedwith the operation ofvessels. Under the

Soviet systemthere were various ‖state shipping authorities‖っlnCludingthe various shipping

companies now seeking to establish commercial linkswiththe West, which were subordinate to

the Ministry.

Also part of the Ministry of the Merchant Marine isthe Russian Ship Registry, which would

appear to be moreanequivalent to Det norske Veritas than to the NorwegianShip Registry･ It

has broad supervisory powers over all ocean-golng VeSSels･ Its pnncIPalfunctionsinclude:

draRingrules and technicalnorms fTor safTetyand navigation; promulgatinginstructionsand

teclmical conditions regarding vessel classification, constructionand repalr; eXam1nlng Vessels;

1 Perhaps superfluously, please notethatany mention of the USSR in legislation may now t,e read as

referring to Russia_
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and issuing documents certifying seaworthiness, etc. ne Registry also provides, inter alia,

classification-related services to foreign vessels. This could become pertinent inthe event of an

insurer outside Russia wishing to ascertain whether a ship had maintained its classification while

intransit2_

3.2 Para-governmentalplayers

There have beenthree companies activeinnavigation inthe NSR area: Murmansk Shipping

Company (MSC), Far East Shipping Company qESCO) aJld Arctic Shipping Company･ The

three are involvedintransporting cargoes ofmanytypes: oil, timber, minerals, supplies tothe

various towns located alongthe NSRand its tributaryrivers. The largest oftheseandthe most

active promoter of the NSR has been MSC･ There is also也e No血em Shipping Company

located in Arkhangelsk, whose operations are concentrated on the transport of timber･

Underthe fわrmer Soviet system, insurance was a State monopoly by virtue ofArticle 14(o)

of the USSR Constitution.Where companies did not a-ge fわr self-insurance, it was taken care

of either by Gostrakh (which means I.domestic insurance'1), which was responsible for hull

insurance on the domestic market, or by lTngossirakh (which means llintemational insurancell,and

operated muchthe way lntourist did with passenger travel), which amged P&I insurance･

Ingosstrakh was underthe Foreign lnsurance Administration of the USSR, which in tum was part

of the Ministry of Finances of the USSR. Ingosstrakh carried out operations directlyand through

brokers abroad, including onthe London market. It was competent to dra丘ru1esand instructions

aLnd concluded general insurance agreements and reinsurance contracts with foreign companies.

Ingosstrakh was also chargedwithrepresentingthe interests of foreign shipownersandinsurersin

judicial and arbitral proceedings.

Soviet hull insurance conditions did not contain ice clauses or geographical limitations on

navigation in its hull policies, as Westem insurance has done as a matter of course. The State

owned the ships, set its owninsurance conditionsand operated its owndrydocks, including inthe

Siberianareas alongthe NSR. Hull insurance could be covered entirely onthe Russianmarket

because the ships were paid for inrubles. In some cases, atypeof barter system was used, e.g.,

ship-for-oil, as was carried outwithinterests in Finland.

Protection and indemnity O'&Ⅰ) differed丘om hull in that it was required to be in hard currency

fTor ships involved in foreign trade, as compensation had to be paid out in hard currency. P&I

cover was achieved either throughself-insurance or lngosstrakh working on fわreign markets, and

included cover in relation to pollution,running down clauses,and cargo cover fわr goods being

impor亡ed into the USSR. As arule, the fわreign club took care ofvirtually eve申hing: main

2　Withrespect to the foregoing, see generally Butler, Qlligley, at 9 eT seq-
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cover, claims service,and so on･ P&I was, in fact, a small part ofhgosstrakh's overall

opemtions.

Ingosstrakh did,for a time, reinsure between 60% and 75% of its P&Irisk onthe London

marketwiththe UK Club, in connectionwithshipsinvolved in fToreign trade･ A few years ago,

however, the agency ‖defTected" to an insurer (apparently not afull-fledged club) onthe German

market, for reasons not clear to Western clubs.

While hgosstrakh still exists,the market is no longer exclusively controlled as a State

monopoly- As inalmost every other aspect ofRussianlifTe,the drive is on to open up the markets

and the country to Westem waysand capital･ Murmansk Shipping Company, fTor example, now

obtains some of its P&I coverwiththe Gard ClubinNorwayand onthe Germanmarket. There

isalsoanemerglng need fわr hull cover in hard currency, as ships are being built outside Russiaっ

and Russian shipbuilders as well now want hard currency fTortheir products. Ingosstrakh is

attempting to persuade shipown1nginterests to let it act as ‖broker tothe WestH fTorthem, but

there is no longerany requlrement tO do so; shipowners aLre舟ee to approach directly whichever

insurer they choose.While Ingosstrakh is looking to developinto a major, diversifiedinsurance

concem, Gostrakh isっpractically speaking, not needed any more･ There has beenaninfLux of

insurers into Russia, looking to cashinonthe opportunities presented by the new political

situation. In this unsettled context, the role of Ingosstrakh in future marineinsurance forthe

NSR, as a player, as a co-signer on policies, orinsome other capacity, is unclear3.

3.3 htemationalTreaty Affecting Regulation of the NSR

A discussion of the regulation ofa sea route to be used by parties kom various nations would

not be completewithout at least some mention ofintemationa1 1aw･ A canvass of the various

treaties and agreementsinforce revealSthat aboutthe only intema土ional treatyprovisionthat

would be pertinent is foundinArticle 234 of the 1982 Lmv of the Sea Convention4:

.tCoastal States have the right to adopt and enjTorce non-discriminaio7y laws

and regulations jTor the preventI'on, reduction and control ofmwine pollution

jiom vessels in ice-coveT･ed wear Within the limits of the exclwive economic

zone, where partE.Cularly seveT･e CIimatic conditions and the presence of ice

covering wear for most of the year create obstructions or exceptional hazards

to nLn,igation,and pollution of the marine environment could cause major

3　The author is grateful to Tede Holte ofAsS正ranceforenlngen Gard, Aren血1, Norway, and Stephen

James of the UK Club, London, fortheir insights onthis section.

4　UTu'ted Nations Conve7dioT2 0n the工のV Ofthe Sea (1982) A/Conf･62/122; (1982) 21 ht.Leg･ Mats･

1261 (LOSC).
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harmto or irreversible disturbaJICe Ofthe ecological balance. Such lawsand

regula,tions shall have due regard to navigation andthe protectionand

preservation of the marine environment based onthe best available scientific

eNidence.-1 (emphasis added)

Russia is a signatory to LOSC5, many of the provisions of which are seen as codifying

customary intemational law6･Whether Article 234 reRects customary intemationallaw is a

contested point. Canada's enacting of its Arctic Waters PollutT'on PT･eVention Act was contested,

notably bythe United States7, but has since found some support, notably throughthe inclusion

of Article 234 inthe discussions at the Third Conference of the Law of the Seaand inthe

subsequent 1982 LOSC.While it is true that unilateral action by a State does not in itself serve

to create international customary law - a case of puttingthe cart before the horse, as it were - it

may be observed that the fact that suchanarticle appeus in LOSC is indicative of the direction

intemational law is taking,and certainly may serve as inspiration forthe development of

customary lawS･ Russia would appear to have drawninspiration丘om Article 234 in draRing its

Regulations for Navigation on the Semvq)s ofihe NortheT･n Sea Route,thus adding to the State

practice in this area. Sincethere are fTew countries to whichthis Article is applicable, it is only

logical that a smau number of countries be required to establish what could t)e caued I.customl.

or I.State practice"_ Fears of infringements onthe keedom of the high seas are not necessarily

founded:the last part of the Article impliesthat while foreign shipping inthe ice-Covered areas

can be severely restricted, it does not seem to contemplate allowlng a total, unilateralbanon

navigation.

5　Butler (USSR Sea Law), at htroduction, A.1.

6　Brubaker (pollution), at 62; Churchill,Lewe, at 19.

7　See Churchill, bwe, at 245, and O'Connell, Shearer at l02211025.

8　Even Professor O'Cormell's work, which appeared to take a血uch tougher stand on Canada's action,

appeared to open the door tothistype of interpretation. See O'Comell, Shearer at 1025.
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3･4Legislation Affecting Activities in the NSR Region

Russia has stepped up its legislative efForts withrespect to its Arctic areas, mostly with a

view to enhancing environmentalProtectioninRussia's Exclusive Economic Zone匹EZ)9. some

of these canbecome pertinent to petroleum developers, shipownersandtheir insurers, but a

dぬiled discussion is not necessaⅣ herelO.

3･4･1　The 1982 Law on the State Boundary of the tTSSR

Russia has, by way of its 1982 LのリOn the State Boundary Ofthe USSRlland Decrees of the

Council ofMinistersin1984and 1985, established various baselines. The first set of baselines

extends around the Novaya Zemlyaand Sevemaya Zemlya Archipelagos, enclosingthe Kara

Gates and Vil'kitsky Straits respectively･ The latter is a key section of the NSR･ Moving further

east, baselines have been drawnaroundthe New SiberiaJI Islands Archipelago, enclosingthe

Sannikov, EterikanaJld Dimitrii Laptev Straits. A set of baselines has also been drawnaround

Zemlya Frantsa losifTa OIranz Joseph Land), but this is not relevant in our study of straits inthe

NSR12.

The exact legal status of the various parts of the NSR is not settled; some areas fbrmpart of

the intemal waters of Russia,further out are parts of the territorial sea, exclusive economic zone

and high seas. The law-making authorityofRussia,the coastal state, is diffTerent for each

category of sea13_ The areas enclosed bythe baselines would appear to be especially subject to

RussianJurisdiction as forming part of intemal waters of Russia, in respect ofwhichthe legal

9　See generally, Franckx (USSRLegislation)･

10Anattempt was made to step up protection of the marine area lying north of Siberia: a Decree of the Council
of Ministers of the USSR, 1 June 1990, On MeasuT'eS for Implementafion of the Edict of the PT'eSidium ofihe

USSR Supreme Soviet of 26 NovembeT'1984 〝On lnte7Lflj5'ing Nature Protection in aT'eaS Of the加T'eme NoTlh

aTui Ma77'ne Areas Adjacent to the NoTlhem Co〟t Ofthe USSR 〟, (1990) 16 Sobranie Postanovlenii PTmiTel'stva

SSSR, cited in Franckx (Nature), at 379.

Paragraph 4 of the 1990 Decree requires the owners of ships and other floating objects to enter into. a

contract of insurance to cover civil liabilityfor dBLnage reSulting丘.om POllution to the marine environment, or

to have other丘nancialsecurity,the acceptabilib'of which would be decided upon bythe Ad皿i血stration of the

Northem Sea Route. Evidence of such coverage would be required on board･

The 1991 SoyuzmomllPrOjekt report has lamentedthe lack of enforcement of the Edict, t)ut concludesthat

implementation is unrealistic･ ne proposals atthe end of that report suggest a return to a more activist

approach in regulation･ hterested parties wouldtherefore be advised to keep an eye on developnents･

Please seethe discussion injla, relating tothe dismalexperience of individual states which have attempted

to impose extra requirements On Ships regarding nsurance certificates･

ll English translation publishedin(1985) 4 La.w of the Sea Bulletin 25･

12　Pharand, at 152-155; Butler (Soviet maritime legal), at 2161220.

13 mese legal questions in fact fom zmother part of the INSRO'p study onthe NSR･Anintroductionto the
issues I･aised is found in Brubaker (WatersLegal).

26







question of the status of the aforementioned Article or of regulation adopted pursuantthereto,

suffice it to saythat Section 2 contemplates, at least to some extent,the same ends as Canada's

ArctI'c Waters Pollution Prevention Act, discussed below.

Section 3 dealswith requests for leading of vesselsthroughthe NSR, which requests must be

submitted bejTore navigationthroughthe Route has begun. Section 4 sets out requirements for

vessels and command personnel, stipulatingthatthe Master must have previous experience in ice

naVlgatlOn･

Section 5 is of particularinterest with respect to insuraJICe:

-tlt should23 not be pemitted to navigate也e No血em Sea Route to vessels

that have not aboard a certificate Of due financial securitywithrespect tothe

civil liabilityof the Owner fTor damage inflicted by polluting lthe] marine

environment and the Northem Coast of the USSR.∩

Section 6 allows fbrinspection ofvessels by govemment ofncialS･ Section 7 sets out the

procedure for leading of vessels throughthe Route. Section 8 coversthe administrative control of

navigation through the NSR, while Section 9gives authorityto suspend navigation for purposes

of sa氏tyor protection of the environment. Section 10 provides for removal of a vessel丘om the

Route in the event of non-compliance with也e Regulations.

Section 1 1 states that neitherthe Administration nor Marine Operations Headquarters shall be

held liable fbrany damage caused to vessels or propertyarising丘om leadingthroughthe NSR,

unless r'guilt.I canbe proved-Whether this corresponds tothe Westem legal notion of rtfault" is a

question of legalinterpretation of Soviet law,and fTar beyond the purview of this study- Lastly,

Section 12 establishes a dutyto notifyofany pollution discharges.

Sections 5 and 1 1 are discussed further inPa, under Protection and lndemnityInsurance.

23 The word nshouldn inthis context is somewhatunusual･ It wollld have been more natural to employ
nshal1M in English legal fomulation to express the mandatory idea regardingthe certificates. nis would

appear to be amistranslation of the RussiaJl text, Which apparently does containanequivalent of nshalln and

not rshould ■'･･ personal co二-unication withRune Castberg'ResearchAssistant, Russia and Eastem Europe

Programme, Fridtjof Nansen hstitute.
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3･5 Para-legislative Measures Amecting Navigation Throughthe NSR

There are a number of pan-legislative measures adopted by Russianauthorities which come

into play to a limited extent as regardsinsurance･ 取ey are given here by way ofinfbmation to

complete the picture･While Westeminsurers do not regardall of them as mandatory for

insurance purposes, it should be pointed outthat Rwsian authorities considerthem mandatory,

and that one should havethisinmind when making plans to navigatethroughthe area

3･5･1　RequlrementS for the Design) Equipmentand Supply ofVessels

Navigating the NorthernSea Route

This is a set oftechnical specifications issued bythe Northem Sea Route Administration in

Moscow･ It has been knownfbr some timethatthe Russians have considerable expertise in

building ships suitable for ice and severe conditions･While ship classi丘cation is well advancedin

the West, insurersmight consider taking a look at these specificationsinassessing theirrisk orin

setting their own requlrementS･

3_5.2　Guide to Navigation Throughthe NorthernSea Route

This Guide, a sort of self-appointed equivalent tothe AT･Cfic Pilot, etc･, published by the

Hydrographic Department in London, has been promised for a long time but is not yet available

B･om the Northem Sea Route Administration. The Westem guides which are available are not

considered sufficiently reliable by Westem insurers, as hydrographers have not had access tothe

reglOn tO SuⅣey仇e dぬils oftbe Route24･

The Guidewillgiveinformation onthe various services available alongthe Route:

･ inspection/control check of the vessel to ascertainwhether it is safe for sailing in Arctic

waters;

･　check of the competency and composition of the crew;

･　presenceand condition of steerlngand navigation equlPment;

･　presence ofpollution prevention equipment;

･ information on required services depending onthetype of voyage, withrespect to:

24 仙is concem was expressed, inteT'alia, by Teq'e Holte ofAssurancefore血Ben Gard, Arendal, Norway-

There is all A7･Ctic Pilot coveringthe NSR r;gion: Arctic Pilot Vol_ 1, Compn'sing the Coasts ofEhe

USSR jlom Mys Belyy Nos, PT'OIiv YugoTTkiy Shar to Mys Ybkan Including Novaya Zemlya, Zemlya Franlsa

zosEfa, and AIL the ZshZtLds且∬twaTd fo Novo SibiTSkiye Ostrova, 7thed･ (London: Hydrographer of the

Navy, 1985), including 1992 Supplement･ As mentioned, it is not considered sufficiently reliable.
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-　thepilot

-　qualificatiOns of the helmsmaJl for navigating through ice

-　recommendations of optimalcourse up to a certain geographical point atthe

request of the navigation service;

hydrometeorlogical recomendations;

plane-and helicopter-guided assistance;

infbmation on ice conditionsand recommenda,tions on which course to take:

-　withicebreaker assistzmce

-　with icebreakerand pilot assistance.

3.5.3 ･ Rates Of ChargeforLeading Foreign-Flag Vessels Throllghthe NSR

Guiding vessels throughthe NSR cantakethree forms: guiding of the vessel byanice-

breaker; guiding t)y means of a Russian pilot on boardthe fわreign vessel; or towing of the vessel

by a Russianicebreaker or other vessel. The Northem Sea Route Administration charges fees for

guiding vesselsthrough the NSR, similar tothe free vessels pay for going throughthe Panama or

Suez Canal. Ship operators or masters can find out about current rates &omthe NSR

Administration_

Pilot guiding is mandatory for all foreign vessels operating inthe NSR, the fee for which is

set based on distance･ If a vessel is usingthe standard routes for mass navigationand has a pilot

on board, the following are available at no extra charge:

･ icebreaker assistance on request, if not required due to the fault of the crew;

'　guiding byairplane or helicopter on request, if not required due tothe fault of the crew;

･　preparation of recommended routes;

･　舟ee use of communications systems (with the NSR Administration, oceanoperations

headquarters, shipping companies, etc.)

The rate of the fee fわr icebreaker escort depends on ice conditions atthe time of passage, i.e.,

how much icebreaker assistance is required to get through,and onthetypeand size of the vessel.

The NSR has been divided into three zones fわr fee purposes:

Zone A: NSR southof 78oN･Lat., between 600and 90o E.Long. OVovaya Zemlya to

Severnaya Zemlya)

Zone B: NSR southof 78oN･Lat-, east of 90oE_hng. to 169oW.Long. (Sevemaya Zemlya to

the Bering Strait).

Zone C: All Arctic areas northof 78oNてLat.
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For transit sailingintwo or more regions, the fee structure for Zone C is used.

When a vessel is not usingthe main route of the NSR, does not have a pilot on-board or

must request icebreaker assistance due tothe fault of the crew, a daily rate is charged for the

icebreaker丘om the time of the request untilthe icebreaker retums to its port of origin. The free

must be paid in convertible currency･ The rate depends onthe size of the icebreaker.

A number of other cost elements canaLrise during the voyagethrough the NSR_ Rates are

published in Port Dues and Charges jTor Commercial Soviet Seaports. nleSe include:

･　seⅣices of an ice helmsman, if the vessel does not already have one.

･　mapsand handbooks: these are required materialand include marine charts fbrthe

various parts of the Route, pilot 'books, signals books, tide tables, Sailing Instructions,

special atlasesand other handbooks, as required;

･ inspection/control check of vessels, Occasionally done to prevent pollution, which can be

made by the authorities at any port or along the Route, and the cost of which must be

bome by the vessel;

･　replenishing of bunkers in port:fuel plus filling charge;

･　delivery ofwater･

3.5.4　Certificates Required on Board

A report published bythe RussianState Designlngand ScientiflC Research Institute for Sea

Transpore5 lists a number of measures relating to navigation onthe NSR･All of these relate to

P&I liability, discussed inPa. The legal statusand enfbrceabilityof all of them remains unclear･

one thing is known: the only two certiRcates of importance to Western insurers are the ones

required under TOVALOPand CLC26, at least as far as c-age of oil is concemed･

The一一CertiflCate Oflnsurance or Other FinancialSecurib'in Respect of Civil Liability fTor Oil

pollution DamageH27 is required fわr all vessels covered by the CLC, pursuant to Article VII of

that convention. Russia has, in addition, published instructions for its authorities relating to ･

25　SoylRmOrmlPrOjekt･

26 Bothofthese conventions are discussed in greater detail injla,under Protection and hdemniq'

Insurance.

27　Annex to the CLC.
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Whilethis may seem like strict control, it is really notthat much more stringentthanwhat

Canada imposes to control pollution in its Arctic waters･ Bothcountries attempt,through slightly

different methods, to keep a fairly close eye onthe maritime trafBc navlgation in their northern

wa士ers.

Asinsurers would view compliance withthe Russianregulations as part of the general

category of "compliancewith requirements Set by law or public authoritiesTt or, ln SOme Cases, aS

part of the safTetyregulations going tothe general seaworthiness of the vessel, it would be a

breach of the temlS Ofthe insurance contract not to comply withthem,and would舟ee the insurer

斤om liability.
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4･O The Western Marine Insurance hdustry and Its PotentialInvolvement in

Navigation on the NSR

4･1 Historical Background

Marine insurmCe PrOVidesanessential service tothe shipping industry･ Merchant shipping

would likely come to a halt if shipowners, charterers, cargo owners, etc., were not able to obtain

some form of financial protection against marine perils･ The system must be solidand provide

some degree of certainty, yet nexible enough to deal withnew situations asthey arise, for

example, new norms on oil pollution liability. It is a case of Hheading into the future,riding on

the past.一, as one insurer has put it1. In the pasちmarine insurance often involved takingan

educated guess as totherisk ofanadventure, in the days when voyages really werean

adventure: ship technology was not what it is today, charts wereminimal and more or less

reliable, and so on･ These days much ofthattype of guesswork has been removed. Nonetheless,

the Arctic remains a largely unknown factor in the calculations. If insurers, who dealwithrisk

assessment every day, have difficultyquantifying therisk, it is even more tricky for arbitrators

and courts, trained in law, to decipher what canbe essential tothe policy and what is not.

It is not known exactly how払r back marine insurance dates, but it isknownthat it is the

oldest form ofinsurance･ Some sources have put it as far back as 215 B･C･2･ ne modem era of

marineinsurance canbe said to have begun in the late fifteenthcenturyinLondon. A manbythe

name of Edward LIoyd, who was actually never an insurer at all, rana coffee house. The coffTee

house served as a meeting place fわr various business parties, who camethereand met to discuss

the possibilityof mutually protecting each other against marine peri1S･ These grew into the early

'lhull clubs", which later grewinto the Lloyd'Sinsurance market. It was not until the late 1800s

that non-marine insurance was first introduced intothis market.

The Western marine insurance industry has not traditionally included heavy-ice navigation in

its standard coverage･ English legislation does not dealwithit specifically. The Institute Cargo

Clauses do not dealwith ice speciflCally,although P)and (C) 1.1.4 have been interpreted as

including cover when the vessel collides with ice･ The Institute Voyage Clauses - Hulls gets no

more speciflCthan to state "perils of the seasn as beingamong its named perils. A review of the

related case-law and literature does not revealany in-depth development of coverage regarding

ice, other thanto reinforce the insurer's beliefthat a vessel should not venture into it･ Norwegian

1 Rolf Berentzen, Gjensidige Forsikring, Lys*er, Norway.

2　Chouinard, J･inTriglav v･ Terruses JewelleTS hc. [1983] S･C･R. 283 at 294 quotingAmouldin

Dover, A HaTuibook lo Ma77'ne IfLTuT-Ce, 5th ed･ (Lendon:Whitherby, 1957) at 1-2; cited in Spears, at
106.
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rules dealwithsometypes but does not address all ice situationsthat would arise inthe NSR.

Canadianrules, traditionally, mirrorthe Englishrules･ Underwriters, however, areintherisk

business･ Insurers in Canada have begun to underwrite Arcticrisks, and it is submittedthat

insurersinOther countries could fわllow suit_

Onethingthe Westem marine insurance industry has done traditionally is follow market

forces, Including the law of supply and demand･ Thus, whenthere are only a fewinsurers

underdting arisk such as NSR navigation, 1･e･ a Situation ofhighdemandand low supply,the

pncewill tend to be high･Asthe market develops, and moreunderwriters JOln in, thereby

increasing Supply, the cost of insurance should logJcally come down, assuming demand remains

constant･ If underwriters begin towithdraw cover丘･om NSR trade for whatever reason,thereby

reducing market capacity, premiumswill logically move up.Likewise, substantial losses

sustained on NSR tradewill cause premiums torise fわr a period as underwriters attempt to

recoup their losses･ This is the mechanical side of the issue;there is also the degree of risk which

figures into the premium, aswill be discussed presently.

4･2 Principles of Marine Insumnce

Marine insurance is a maritime renection of insurance generally:

"A contract of insurance in the widest sense of the term may be defined as a

contract whereby one person, calledthe.linsurer", undertakes, in retum fbrthe

agreed consideration, calledthe TTpremium", to payanother person, called the

TTassured't, a sum of money, or its equivalent, On the happening Of a specified

event.‖3

In a contract of marine insurance the insurer undertakes, in consideration of the premium, to

indemnifythe assured against loss occasioned by perils incident to a marine adventure4.

Since it is a contract, it is necessarythatthe parties understand each other with regard tothe

substance of the agreement･ For example, it has always been common fTor a Westem policy to

contain a clause forbidding navigation in ice-in免sted waters, hardly much help fわr the NSR.

Russians, for their part, Consider ice navigation as routine･ This point should be cleared up by

being dealtwith explicitlyand in detail inthe insurance contract, sothat there truly is a ltmeeting

oftheminds",anelemental requirement for a contractinmost legalsystems･

3 Ivamy (Generalhsurance), at 3.

4　See lvamy (Marine hsurance), at 4;alsothe British Man'ne lTZSuranCe Act 1906 (M工A) S. 1.
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A comerstone precept of marine insurance law isthatthe contract of marineinsurance is

ubeT7･imae jidei,that is, based onthe utmost good免ith. This goes to the dutyofthe assured to

disclose material fTacts7. All materialinfbrmation to which theぉsured has access must be

disclosed, even if there are reasonable grounds for doubtingthe cprreCtneSS Of the information, Or

even if the infわrmation tums out on lateranalysis to be untrue!.What is materialor not is a

question offact9. A practical matter in the case of the NSR has beenthe paucityof information

inthe West･ The pnnciple in Westem marineinsurance law, however, would appear to be clear:

insured parties must relay whatever infbmation they have,and let underdters formtheir own

oplnlOnlO･

Various sections of the MIAand NMIP nuance what each system has believed to be

important in disclosure･ The MIA, far pxample, in s. 18, excusesthe assuredフfor example, where

a circumstance diminishesthe riskll, or theinsurer canbe aLSSumed to know of the

circumstance, or has waivedthe circumstance as afFecting therisk_ S_ 20 sets therules as to

representations pendingthe conclusion of the insurance contract･Astothe NMIP, $28 inculpates

an insurer who was privy tothe non-disclosure, and $29 imposes a dutyto give prompt notice to

the assured of his/her intention to invoke $26 or S27･卓28 also preventsthe insurer丘om invoking

i26 or S27 when the circumstances are no longer material- $30 is of greater importance in

relation to the NSR: it places a dutyonthe assured to infomand to keep the insurer infbrmed

regarding the condition and classification of the ship･ This last point will be discussed in greater

detail Rlrther on.

7　MIA ss. 17-21, NMIP専S 24-30. See lvamy (GeneralInsurance), at 132-170; Ivamy, (Marine

hsurance), at 39-70; Bull, at 101-104･ Similar provisions are fわund in the Norwegian Cargo hslmCe Plan

(NCIP),

章§ 35141, but the Planis apparently not widely usedinpractice皿y mOre･

8 Ivamy (Marine lnsurance), at 40･

9　Generally, Ivamy, ibt'd･, at40 et seq･

10 取is is more apparentinthe Norwegianrule than in the English one･ NMIP章24 imposes a dutyon the

assured to '.__. makefull and correct disclosure of all circumstances of inportaJICe tO hi-m ltheinsurer] ･-･"

(emphasis added), Compare MIA s･ 18(1) which would appeH tO Set a more Objective test for materiality
by imposing a dutyonthe insured to disclose every nmaterial circumstance巾, while s･ 18(2)gives an

objective definition of material: ¶Every circumstance is material which would influencethe judgment of a

prudent insurer in fixingthe premium, Or determlnlng Whether he will taketherisk･ "

llAnexample would be when a ship sets sail at a more favourable sailing tlmethanthe one stated inthe

policy･ Note, however,that sailing time Should be strictly adhersd to as a rule, since it is crucialinthe
measure of risk.Another exanplemight be a ship having a higher ice class than Stipulatedinthe policy,皿

也e event of a floating policy･
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Examples of circumstances considered materia) under English law, and which could beconte

pertinent in NSR navigation, include: Previous claims record, even if it be inaccurate,incomplete

ormisleading 12; sailing orders whichfetterthe discretion of the master of the vessel, for

exzLmP]e, extraordinary instructions glVen by public authorities to proceed along a certain route

instead of the route originally reported tothe insurer, in which c貼e liability C弧be avoided on

the grounds of either non-disclosure or deviation (if not reported)13;and date of sailing14.

The effect of non-compliancewiththisrulewill hinge on wherethe policy has been taken

out･ English law would appear to take a haqsher stand on non-disclosure:the effect is simply loss

of coverage)5. NorwegianruIes take a graduated approach: NMIP S25 providesthat where the

non-disclosure was鮎udulent or dishonest,the contract will not be binding onthe insurer. $26,

first paragraph providesthat where the insurer would not have acceptedtherisk at all hadfuIl

disclosure been made,the contract is not binding; pamgraph 2 providesthat iftheinsurer would

have acceptedtherisk but on different terms, i.e., higher premium,then liabilityshall only lie to

the extentthatthe loss is not connected to the non-disclosure;the same applies wherethere has

been non-disclosure subsequent to the conclusion of the contract. In either of these last two

cases, pamgraph 3allowsthe insurer to terminatethe insurance on seven days'notice. i27

allows reprleVe f♭r the assured wherethe non-disclosure is attributable to someone otherthanthe

person affecting the insurance.

Tied intothe notion of disclosure is that of misrepresentation, as contemplated in Mh s. 20.

NMIP does not deal specificallywithmisrepresentation. Misrepresentation differs &om non-

disclosure inthat inthe cBLSe Of non-disclosure,the assured has not divulgedinformation s/he was

under an active duty to do. Misrepresentation consists of statements uttered spontaneously bythe

assured or in response to questions put to him bythe insurer16･ Beyondthis difference,the

chaJTaCterand effects of misrepresentation are largelythe same as for non-disclosure; what is a

materialmisrepresentation is a question of factn;the effect is loss of coverage 18, etc･

12 Container TranspoTI IntemdionDI Itzc atZd Reliance Group lnc v Ocemus Mutual UhdeTWn'ting

Association (Bermuda) Ltd l1984日Lloyd's Rep 476, CA; cited ill Ivany (Marine hsurance), at 59.

13 ML'ddlewood v Bhzkes (1797) 7 Ten Rep 162, citedinIvamy, Z'bid., at 56.

14 ITZler att'a, WestbuTy V AbeTdeL'n (1837) 2 M&W 267; citedinIvamy, L'bl'd., at 57.

15 MIA sl 18(l) inJine.

16 Lyamy (Ma血e hsuramce), at 71.

17　MIAs. 20(3).

18 MIA s･ 20(1)i Seealsothe discussion on express warranties and representations, below.
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the damage tothe vessel did not result丘om a peril covered underthe hull policy21･ Boththe

time periodandthe indemnityare tied to actual damage tothe vessel.

Lost vessel-use time canoccur inthe Arctic in lat least] two ways.

One is whereanice-strengthened or ice-breaking vessel is physically damaged or otherwise

put out of service舟om a speci丘CalIy insured perii while in the ice-ridden area. This first scenario

easily comeswithinthe hull cover, provided of coursethatthe ship operator has been vigilant

enough to include a loss-of-hire clause in the hull policy-

The other scenario is where a vessel becomes Caught inthe icewithout sufFeringany physical

damage, but is nonetheless unable to move･Althoughthere is no actual damage tothe vessel, the

loss of use duringthis time, which could conceivablyrun over a wholewinter intothe following

spring, Could causethe operator great financial hardship. Cover forthis type of situation would

not come within the hull loss-of-hire provision; it would have to be negotiated as separate loss-

of-use cover, on either the marine or non-marine market. Underwriters would examine such

factors asthe income to be derived kom a particular operationandthe probabilityoftrouble on

the route, in fact in a similar manner to those undemiters who evaluate for loss-of-hire ∞ver.

me principal difference resides inthe fact thatthis latter type of cover is intended for economic

loss resulting缶om delay only, unrelated tothe physical condition of the ship･ Its fわrm is actually

quite nexibleand it canencompass a verywide range ofincidentsand economic factors to be

includedinthe cover, factors which may or may not be related to physical damage of the vessel

or cargo, but real nonetheless･ The legalimplications of this nexibilityare, of course, potentially

nightmarish, as this area of the law is less established than, say,the Institute Clauses.

Nonetheless, loss-of-use cover could be a boon to adventurous ship operators, to cover newtypes

of catastrophes in a what is still a nedgling area of shipping -and maritime law22･

Another fbrmthis flexibilitycould take could be inthe fom of loss-of-use wherethe ship is

insured under a voyage policy･ It has been suggested in也is report that也e most likely fbm of

cover fわr the time being fbrthe NSR would be voyage policies only, untilthe market grows

more accustomed tothe idea. The loss of use of the ship fわr a timewill still mean hardship for

the ship operator, regardless ofwhattypeofpolicy the ship is on. Loss-of-use cover could fill

也isgap.

21 Spears, at 113 eTseq･

22 Credit must go to Joseph SpeNS for the creative ideas ofthis'section･ I haveallowed myself to

elaborate somewhat on也em.
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4.3.2　War and Strikes Risks

halⅠtypes of marine insurance, war coverage is separate23_ In most countries, warrisks are

covered throughmutuals, as in Norway. A mutual operates onthe idea of groups of partie! With

common interests pooling resources to ∞ver each o也er in the event of disaster. On也e London

market, war coverage is assured boththroughthe many Lloyd's syndicates,andthroughsome

mutual societies･ On the NoIWeglanmarketthere isthe mutual, Den norske krigsfbrsikring for

skib･ Cargo war cover is ensured by Statens Varekrigsfbrsikring24･

War cover in its traditional sense has been expanded in the past fTew years to cover perils

relating to hostilitiesand other TTless-than-war" situations･ Giventhe upheaval that has taken place

inSome parts of the former Soviet Union, some parties - those financlng a Vessel, owners of

goods on board a vesseトmay require Orwish a vessel or cargo to have war cover. Itwill be

discussed brie旦y here for the purpose of pointing out that it exists and that it could be used for

theNSR.

English law, with its named perils system,will notprimafacie cover warrisks anyway, as

cover lS, aS a matter Of methodology, limited to the named marine perils. War cover is obtained

through use of a set of special Institute Clauses, Complementary to the general Institute Clauses.

The extent of cover will depend on whetherthe sut)ject一matter insured is cargo, hull or丘･eight

(that is, height income of the ship-owning or ship-operating assured)I Atypical clause, such as

the lnstitute Warand Strikes Clauses (Hulls-Voyage) coversthe fわllowing:

1) war, civil war, revolution, rebellion, insurrection, Or civil strife arising

there&om, or any hostile act by or against a belligerent power;

2) capture, seizure, aJTeSt, restraint or detainment,andthe consequences

thereof or any a仕empt也ereat;

3) derelict mines, torpedoes, bombs or other derelict weapons of war;

4)any terrorist or anyperson acting maliciously or舟om a political motive;

and

5) confiscation or expropriation･

By way of comparison, the Norwegian Clauses, according to alllrisk methodology, would

incorporate war risks were it not for NMtP $15 explicitly excluding: a)the perils comprised by

aninsurance against war perils, as set out in NM工P S16; b) measures taken by Norwegianor

allied State authorities, in which eventthe State authorityis expected to compensate; C)

23　NMIP §§ 15, 16 and 17ー　English marine insurance achieves coverage thIOugha series of separate

lmtitute War Clauses, see lvamy (Marine hsurance), at 526 ei seq･

24　Bull, at31.
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insolvency, which isalso excluded bythe marine clauses･ There is also NMIP与17 which restricts

policies to marine perils only,unless otherwise stated･

Wu coverage under NMIP $16then:

1YS16. Perils comprised byaninsurance against warperils･

An insurance against war perils ∞mpnses:

(a)　perils attributable to war or war-like conditions, or tothe use of ams

or other implements of war in也e00urse ofmil血γ manoeuvres in

time of peace or during amed neutraliち′⊃

(b)　capture at sea, condemnationinpnze, conflSCationっrequisition fわr

title or useand other similar measures taken by alien State authorities･

By alien State authorities is understood authorities of Stateswith

which Norway lS not allied,and personsand organisations who

lawfu11y pretend25 to be exercising public or govemmental authority,

(C)　　civil commotions, strikes, lock-out, sabotageandthe like,

(d)　plraCy and mutiny.

The insurance does not compnse insolvency･

Wherethe subject-matter to whichthe interest attaches is temporarily

seized or requisitioned for use by alien State authorities, the insurancealso

covers those perils which according to $15 are comprised byaninsurance

against marine perils･..

Four things should be noted aboutthe preceding pamgraph26. Firstly, sub-paragraph (a)

covers war or war-like co7ulitions, meaningthat near-War Situations, conflict, etc., could be

broughtwithinthe provision･ Ifjor example, unrest were to break out between former republics,

Portions of republics or whatever other politicalentitythatmight crop up along the NSR,an

assured whose vessel was damagedinthe Bay could seek compensation kom a war risks insurer･

Secondly, the last part of sub-paragraph (a) covers the use of arms even in peacetime, meaning

that a vessel damaged by an a-ed colpS On a peacetime exercise would be covered･ nirdly,

sub-paragraph (ち) covers generally un丘iendly acts carried out byanllalien State authority日.

Forces officially alliedwith Norway easily fall outside cover,and would be expected to

compensate a damaged vesselthemselves･ NATOand EEC forces as well, would p7･imajTacie not

25 It is submitted npurport一一would be a better γord herethan一一pretend", which denotes a lack of belief in

oneつs authority to exercisethe power in question. ne terminthe originalNorweBlan text is nutgir segM,

which corresponds more closely to 'Ipurport"than to "pretend.'1

26 Bull, at 66 etseq･
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bc considered alien27･ Fourthly'plraCyand mutiny are covered by war insuranceunder sub-

paragraph (d)_

Wherethe ldss has been caused by a combination ofperils, SNMIP 20 providesthattheywill

be covered bythe respective insurers on apro rota basis･ In practice, this provision -is little used;

it does not flnd favourwith insurers,and courts find it somewhat unwieldy to apply･ A major

exception totherulein$20 1iesinNMIP i21, which stipulatesthat where a marine or war peril

has beenthe dominant cause ofa loss, it shall be deemed to bethe only cause; where it is not

possible to determine a dominant cause, the loss shall be attributed equally to the two･ One last

pertinentru1e is NMIP S18, para･ 2, which sets outthat even war damage which only manifTests

itself later, aRerthe warcover has been lost, shall simply be billed tothe marineinsurer, the so-

called ‖anti-Hektor-'clause, a洗er a case which caused many a headache fわr courtsand jurists28.

In bothtypes of systems, most of the case-law tums on whether the loss was caused by a

peril falling in the nwarrisk'I category･ The war-risk insurer would rather see the usual

(peacetime) insurer cover the loss, and vice versa･ Also in bothtypes of systems, the burden of

provingthe loss results丘om a warrisk lies uponthe assured29･ often in practice,the assured

will receive compensation &om one of the two insurers, who will then 7.thrash it out'l in

negotiations, arbitration or court･

Examples30丘om English cases where acts have come within the meanlng Of -Thostilities or

warlike operationsl. included in war risks include: a commercial vessel beingrun downby a

warship31; a commercial vessel in convoy comlng into collision witha warship, on its way to a

convoy32;and damage caused to a vessel carrying supplies for forces engagedinwar

operations33. Norweglanrules would a汀ive at a similar flnding, providedthatthe damage was

caused byanalien power as defined by NMIP $16@), in light ofNMIP $41･

27 Notealso NMIP i41, pursuant to which both ma血e and warrisks insurance are suspended upon the

ship being requisitioned by Norway or anallied power･ Marinerisks insurance becomes inoperative also

where analien power requisitionsthe ship (cover goes over to warrisks)･

28　ND 1945.103 〃YHekto7-.

29 Ivamy (Marine hsurance), at 207; NMIP i 19･

30 See, generally, Ivamy, ibid-, at 199 et seq･

31 A-G vATd CoasteTT l19211 2 AC 141, HL･

32 Live7POOl a7ui Lofulon War Risks Association v Man'ne批de,wn-tens of SS Richard de Lam'naga (1921)

7 Lloyd7s Law Rep･ 151, HL･

33 Atlantic TraTLyPOTI Co v R: me MaTy血nd (1921) 9 Lloyd's hw Rep. 370, KBD; mndustan Steam

shliping Co v Admiralo, Comrs (1921) 8 Lloyd's Law Rep･ 239, KBD;血gle Oil Transpo'I Co v Board of

Trade (1925) 23 Lloyd's Law Rep･ 301, KBDてco-ercialoil t皿ker colliding withGoven皿ent Oil tanker);

Athel Line Ltd v Live7POOl and加7ulon War Risks Association Ltd l1946] KB 117, [19451 2All ER 694, CA

(coⅡ皿erCialvessel carrying cargo oil torpedoed while at anchor); Yorkshire Dale SS Co Ltd v MiTu'sfe'of

war TrafLSPOTI, me ConvoM 〔1942] AC 691, HL･
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Examples of operations which English courts have held not be T.warlike'l include: a vessel

carrying a few troops on board, while onanotherwise commercial expedition34; a collision

between vessels in ballast, eventhoughthey have just finished cawing supplies for war

operations35; aJld a commercial vessel carrying raw materials to be used inthe manufacture of

ms36.

NorweglaneXamPles37 ofwarrisks include: a ship sailing outside its usual route to avoid

submarine attack38; and damage to a ship caused by a moonng line onthe bow of another

vessel used to avoidrunnlng into mines in the water39-

Sub-paragraph (C) I.n jine, of the Norwegianrule, 'tand the likeT-, has been interpretedwidely,

to include acts of sabotage, defined asthe causing Ofdamage to a ship forthe purpose of

attaining a social or political goal. Clear enough asthis may appear, it is not settled how to

categorise near acts of sabotage･ In one case there was a declaration of a bomb having been

placed on a ship丘om Norway to Copenhagen, which tuned out to be false. Nonetheless,

expenses fTor checking the ship, etc., had been incurred. An arbitral tribunalheldthis to be a

marineperiL InanOther case, a similar situation involving the PalestinianLiberation Organisation

(PLO) led to a finding of war peril40. Quaere: what of similar acts occurring somewhere in the

NSR region? It is submitted thatanarbitral decision would leantowards termlng Such acts war

perils, perhaps partly due to a lack of fTamiliaritywiththe region, perhaps partly due to a vestige

of Co一d War feeling, but much will depend on thearbitratorsand how the lawyers for each side

present their case.

As evidenced bythe above line of cases, it c弧be difrlCult to predict whether a courtwill

place a situation in a war category or not･ A guiding nile canbe the conceptual proximityto

actual war operations･ It can also be assumedthat near war-like situationsand acts of hostility

will be covered by warrisks, asthey are explicitly mentioned.

34 Ham'son's Ltd v Shipping Controller [1920] 1 KB 122, KBD.

35 WynnstLy SS Co v Board of Trade (1925) 23 Lloyd's Law Rep- 278, KBD_

36 C加Line Steamers Ltd v LiveTPOOl aTuI Lofulon War Risks Insurance Association Lid l1943〕 KB 209,

[1942] 2 All ER 367, KBD.

37 See, generally, Bull, at 67 etseq･

38 ND 1941-204 Oslo Heimvard,althoughthe loss was Shared bythe marine and warrisk imurers, asthe
ship was held to have sailed too fast for prevailing conditions.

39 ND 1944･33 AV Vestra･Althoughthe collision itselfwas held to be due to nautical血stake bythe

German vessel, and was charged to the marine hsurer,the portion of the loss attributable tothe mbe-

stopplng line onthat vessel's bow was charged tothe warrisks insurer_

40 Notes丘･om lectures in marine insurance, maritime law course, Scandinavian Institute of Maritime hw,

Autumn 1992.
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Damage caused by nucleu weapons is explicitly excluded byal1types of clauses･ For English

rules, see Institute War aJld Strikes Clauses但ull-Time) and (Hull-Voyage), Clause 4.1.141;

Institute War Clauses (Cargo), Clause 3･842; and Institute Warand Strikes Clauses (Freight-

Time) aJld (Freight-Voyage), Clause 4･1･143･ Norwegian NMZP hullru1es do not explicitly

exclude nuclear damage or loss, but insurers will often insertthis inthe contract anyway44. p&I

rules specifically exclude nuclear loss and danagethrough NMIP f224, para. 2. See also the

discussion involving nuclear damage below under hulland P&I.

Tuming brie恥′ to strikes⊃ Clause 1 of the Institute Warand Strikes Clauses (Hulls-Time)and

(Hulls-Voyage)45 provide that cover extends to loss of or damage tothe vessel caused by
'lstrikers, locked-out workmen or persons taking part in labour disturbances,riots or civil

commotionsH･ The lnstitute Strikes Clauses (Cargo)46 exclude riots and civil commotions, but

add ‖aJly terrorist orany Person aCting丘om a politicalmotive". institute Warand Strikes Clauses

oTreight-Time) and (Freight-Voyage)47 cove,Sthe same as the hull clausesand adds: 1tany

terrorist or any person acting maliciously or &om a political motivelland TTconfiscation or

appropri ation ■t.

NMIP S16 (C) provides that damage owing to civil commotions, strikes, lock10utS, Sabotage,

and the like, are covered under a war-risks policy･ This last part of the provision has been

discussed above･ In addition, NMIP Chapter 21 sets out some explicit provisions relating to how

strike cover is carried out, basically providing thatthe cover extends to direct expenses fわr

runningthe ship forthe duration of the strike;that the insurer is丘ee丘om liabilityifthe assured

should have known about the strike,andthat the assured hasthe usualdutyto minimisethe loss

associated with the strike.

What directionthese various provisions would take inthe NSR is a matter of conjecture. The

politicalsituation at the time, what operations are carried out in response toanemergency,the

nationalityofthe workers involvedina strikeっand other factors canall come into play inthe

legal assessment Of the clauses･

41 Ivamy, (Marine hsurance), at 547 and 549･

42 Ivamy, ibid., at 527.

43 Ivamy, ibid., at 558and 560･

44　See, for example, Cefor F0-235 A, Cl･ llWhile this is not a warrisks policy, it is to be expected

that an insurer wouldinsert this or a similar proviso even into a warrisk policy, inthe same manner as

English insurers.

45 Reproduced in Ivamy (Marine hsurance), tt 547-550.

46 Reproduced in lvamy (Marine hsurance), at 530｢532･

47 ReproducedinIvamy (Marine hsurance), at 5581561･
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4･4 The Assured-Broker-IJISurer Relationship

The hulJand cargo marineinsurance contract is, ln Practice, not a purely two-sided affair- In

betweentheinsurerand assured comes athird party:the marine insurance broker･ Very seldom

do the assured and underwriter actually come in contact;the broker acts as a go-betweenand

agent fTor both claimsandthe placing of insurance. Onthe Lloydつs market, business may only be

conducted through a Lloyd's broker_ Since most of the world's insurance goesthroughthe

London market in orle Way Or another, brokers inthe various countries usually have formal

connections establishedwitha brokerage五m onthe Lloyd's market. Thus, inthe case of a

foreign policy, coming斤om, say, Norway or Canadaっthere are actually fわur parties: assured-

broker-broker-underwriter. It isalways possible, of course, forthe assured to deal directly with a

brokerage firm on the London market. ShipownersinRussia may wish to deal with a London

茄rm directly･Altematively, they maywish first tO establish contactwith Canadian shipowners or

insurance fl-S, Who are likely to have more experience in Arctic insurance･ Yet againthey may

choose a Nonveglan COmpany, Which is closer to home and has experience relating to navigation

in ice andinNorthem areas generally･ Much will tum onthe individual needs of the shipowner,

Russian or of whatever nationality.

4.4.1 The Marine Insurance Broker

Asmentioned above, the broker hasthree basic duties: to obey the prlnCipal's instructions; to

use proper skilland care;and to carry outthe transaction.

In the discussion earlier regarding good faithandfull disclosure bythe assured,the generic

term '.insurerl. was mostly used, so as to designate generallythe person ontheinsurmg side of

the contractual fence. In fTact, as just mentioned, it will be the broker withwhomthe assured

mostly dealsI The dutyof disclosure by the assured plays an important roleinthis connection.

The broker must be suppliedwith all infbrmationthe assured has which is relevant tothe trade,

So as to give the broker an accurate picture Ofthe potentialrisks･ It is only afterthe broker has

collected all relevant infわ-ation thatanunderwriter can be approached･

One of the most v血l pieces of infわ-ation regarding NSR cover will be也e past loss record.

The broker may have to approach several different markets to obtain cover f♭r a very largerisk,

for example, large oil shipments, or a number ofRussianvessels at once.Whilethe broker can

attempt to present therisk as positively as possible, it is important that they be able toansweran

underwriter's questions･ To do this, they requlre COmPlete infわrmation, especially whenthey must

deal in a specialised risk like Arctic shipping･ Putanother way'the underwriter may set the

premium overly high in relation to the real risk if00mplete infわ-ation is lacking･ An

underwriter is a naturally cautious personand, when in doubt the premium will be most likely
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be revised upwards, not downwards･ Moreover, whilethe broker acts primarily forthe assured, a

general dutyofreasonable skilland care is owed tothe underwiter as wel143.

Tbe broker also acts for the assured inthe settlement of claims･ If the claim is very

complicated, it may be refTerred to average adjusters, who are paid bythe underdters. Here

again, the broker must be able to give the adjusters complete information. The assured-broker

relationship is a dynamlC, OngOmg One.

There is no reason why brokers acting for Arctic coverage would beinany different legal

situation thanwhen they broker for non-Arctic navlga士ion. The difFerencesthat stand to

materialise have more to dowith transcendency of culturesand business practices･ For example,

when the shipowner is Russian and也e broker is in London and has nO bowledge of either the

Russian language or way of thinking, the situation isripe for misunderstaJldings, for example, as

to也e content of instmctions given to the broker･ No case-law has materialised on也is point yet

but may do so as this market is developed･ Most of the case-law canvassed appears primajTacie

to have found faultwith brokers and held them liable for damages,with regard to both

instructions and the dutyof care49.

4.4.2　　The insurer/tTnderⅣriter

The insurer is a personっnatural or legal, who agrees to cover a potentialrisk･ The idea behind

this activityis to make a proflt, i.e･, to reap in higher premiumsthanwhat one has had to pay out

in claims. The ten 'tunderwriterT. arose because under the old formofLloyd's policy, that is

literally what the person who agreed to covertherisk did:they wrotetheir name at the bottom of

the policy. If there were several insurers, each covenng a portion oftherisk up to a certain

amount, they would add their names tothe bottom of the list until thefullamount was covered.

Nowadays,the mode of undenvriting varies･ In London, the traditional method of.tNamesl. is

still used, althoughchanges are under way･ In Norway,therisk is spread throughthe major

insurance groupsthroughthe underwriting bythe central hun committee･ In Canada, it is largely

ensuredthroughcorporations,and the undervniter is a person authorised to bindthe

corporation50. For a newtype of risk likethe NSR, the insurer will have to examine therisk

丘omall angles, establish whattypes of legal provisions must be included and, not least, set a

premium commensurate with也e risk･

48 Ivamy (Marine hsurance), at 331

49　See, for example, lvamy (Marine hsurance), at 32 et seq1

50　Spears, at l19･
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The lead undemiter isthe most determinative partywith regard to whether or nottherisk is

undervnitten at alland,inthe afrlmative, at what premium. Inanideal situa-tionthe lead

underwriter is very familiar withtherisk, sothat whenthe broke.r comesand presents a case for

cover,the undemiter is aware ofal1the possible pitfallsthat may crop up･ Inthe case of the

NSR, however, it is a completely newrisk. Iftheundemiterperceives a high degree of risk or

if, due to incomplete infわrmation, has a fTalse perception oftherisk, a higher premium may be

charged thanis actually necessary. The legal side of the whole operation is new, tool Clauses

imposing duties onthe parties have not received arun-throughin interpretation･Whole new sets

of clauses may be needed, based on infbmation B･om experts in Arctic conditions, lawyers and

underwriters who have some experience in ice risks.

Underwriting does havethe virtue of being a flexible process. Moreover,the market is

competitive_ What one underwriter is notwilling to take on,another underwriter may be only too

pleased to derive premiums from, especially if it appears more business will follow･ Since a

broker is under a dutyto actinthe assured'Sinterest, that implies the丘eedom, indeed duty, to

shop around for the best possible rate51･ part of the problem for NSR cover is thatthere are few

peop.le around whoare experts in underwiting Arcticrisk, duethe relatively small volume of
traffic up to now.

4･5 The Insurance Marketsand Their LegalBackgrounds

4.5.1　T血e London Market

Risks on the London market are covered, literally nunderwritten'T, by Names. The List of

Names is a compilation of names of wealthy people who agree to absorb the loss in the event of

a specified event, the consideration of which agreement isthe premium･Whilethe eamlng

potential舟om premiums is great, personal liabilityto cover catastrophes is unlimited. Names are

screened and approved by Lloyd'S･ Lloyd's is actually a huge insurance market, not a single

corporation, as is oRen believed,and dates back to 1687･ The number of Names onthe Lloyd,s

list has dropped drastically inthe past few years52, due to heavy losses on variousinsurance

舟onts･ En0-ous naturalcatastrophes,along withship sinkings, groundings and oil spills of

unprecedented magnitude have led to major losses on the Lloyd's market,and a corresponding

decline in the number ofNames･ A restructuring introduced in 1993 allows, fTorthe first time,

51 R･ Flower, Lloyd'S of London (bndon: David and Charles, 1974); cited in Spears, ibid., at 121.

52 Some sources estimatethe number of names to have gone downby half overthe past five years.

Personalcormunication withAnders Cleve, Gjensidige Forsikring, Lysaker, Norway.
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limited companies to invest inthe Lloyd's markeちthereby scrappingthe once-sacred principle of

unlimited liability53.

nis does not bode well forthe NSR･ One possibilitymight beforthe Norwegianmarket to

pick up wherethe English market has leftofEAnother possibilitymight be fTorthe English

market to fわllow the Canadian example and begin uslng a Set Of advisory rates for Arctic

shipping･ A set of rates has,infTact, been worked out for Northem RussianWaters eaLSt OfKola

Bayand a5 far in a5 the KaninPeninsula- mis would not coverthe NSR, however_

Marine insurance in England is …vered by legislation:the Mwine Insurance Act 190654.

The Act sets out fairly detailedrules,and is accompanied byrules of construction to assistin

interpretation･ The Act, used together withthe Institute Clauses55, which deal more speciflCally

with hull, time and voyage policies, Cargo, etc･, make up the bulk of the legalkamework

goveming English marine insurance law, completed by casellaw, of course･ It is, in this respect,

quite difFerent丘om Norweglan marine insurmce, which relies instead on pnvately drawn up

rules, and where the role of legislationand case-law is much more limited.

The most usualfbrmofa hull insurance policy isthe standard Lloydつs Marine Policy or

Institute of London Underwriters Companies Marine Policy, Incorporating the appropnate

Institute Clauses, much the same way a NorweglanCefbr fTormrefers to certain sections of the

NMIP.

Premiums for hull insurance are drawnup bythe Joint Hull Committee･ The premiums are

not binding, legally or otherwise, but in practice are generally followed･ This is true on all three

of the markets discussedinthis report, which meanSthat eventualpolicy-holders are free to

attempt to negotiate lower premiums if they wish･ Likewise, hull insurersare丘ee to undercutthe

competition, albeit attheiI Ownriskand peri1･ 取is is not likely forthe foreseeablefuturewith

regard to insurance for the NSR･ P&I isinsured throughthe various clubs on the London market.

As regards applicable law, the most likely scenario inthe case ofanEnglish insurer would be

thatthere would be a choice-of-law clause inthe insurance contract stipulating English law asthe

applicable law goveming也e policy･

If needed, Canadian lawand practice could be referred to by underwritersand eventually

anyone else called upon to interpretthe insurance policy･ Under Common Law, English law can

53 "Lloyd's plans £200m Cllt tO rescue marketn, article by Pauline Springwell, Guardian Weekly, May 9,

1993,at21_

54 Man'ne ITLfuranCe Act 1906, 6 Edw c 41 (MIA).

55　Wもere mention is made herein of the hstitute Clauses, it isinreference tothe lnstitute Clauses as at

1/10/83, as reproduced in lvamy (Marine hsurance)･
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zmd has been used as precedent in Canadianlaw･ The reverse has generally not been true, mainly

for historiCalreasons,and teclmicallythere is no reason why not･ Commonwealthcountries

regularly cite each other's case-lawinsupport ofanargument56,althoughit is English case-law

which carriesthe greatest precedential weight･ Furthermore, it is submitted thatthis would be a

most logical step inthe case of Arctic marineinsurance, aLS it is Canadathat hasthe most

experience and precedent to offer inthis fleld･ ni§ could lead to different results in some

instances, as will be discussed below.

4.5.2　The NorWeglan Market

Norwegian hull insurance is largely determined by a set of privately drawn upru1es,the

Norwegian Marine lnsurance Plan57,andthe accompanylng traVaZa PreParatOires58, bothof

which are presently undergolng revision･Whilethe provisions of.the planare not mandatory, 1n

practice they arewidely fわllowed inthe industry'andanestablished legal practice has been built

uparound them･ A technicallegal difFerence丘om the English MIA is that while the MIAwill

apply as a matter of law where the parties have not provided for a glVen Situation,and in some

cases even wherethey have so provided but contrary to a mandatory provision of the MIA,the

NMIP has no such status; it applies only insofTar asthe parties expressly incorporate itintotheir

contract. ∫nsurer and assured ultimately remain舟ee to dra,w uptheir ownrules,andthis is not an

unknownphenomenon･ Clauses are often customised variations of the NMIP provisions･

Hull premiums onthe Norweglanmarket are established by the marine insurers'joint

committee (SjOassurandOrenes Fellesutvalg - Cefbr). The ∞mmittee benefits A-omanexemption

in Norwegiananti-competition legislationand, technically at least, is丘ee to set rates as it sees

flt･ Control comes丘om the fierce competition provided bythe London market. The Committee

publishes a number of standard insurance fわrms used inthe industry, the.1CefbrH foms.

P&I insurance is donethroughthe two Norwegian Clubs, Skuld in Osloand GardinArendal.

A substantial portion oftherisk is reinsuredthroughthe IntemationalGroup･

Onefundamental differencethat would arise in relation to marineinsurance forthe Northem

Sea Route, presumlng One Were tO follow the standard NMp set-up, isthat it falls outsidethe

56　Amould and lvamy, both English sources, reglユ1arly cite Canadian case-law intheir works,Amould and

Marine hsurance, respectively.

57 Norwegian Marine ZZLSuranCe Plan ofI964.(NMIP)･ Cargo insuraJICe is dealt withinthe Norwegian

hsurance Plan for the Carriage of Goods of 1967 (Norsk transportforsikringsplan for varer av 1967)

(NCIP).

58 MotiveT'til NoZTk sjqoTTikTingsphzn av 1964 (Motiver).
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geographical parameters of the NMIP59,thus renderingthe Planinapplicable to navigation on

the NSR･ The legaland practical rami五cations of this small butfundanentaldifFerenceare

extensive･ Marineinsurance forthe NSR becomes sul generic, set against its own1egalbackdrop,

withoutthe safeguards, advantages and drawbacks of the carefully thought out, painstakingly

elaborated NMIP and its iravaza pT.eParatOi7･eS･

The main insurer may waive the bene点t of these limitations in accordancewiththe conditions

set bythe marine insurers'joint committee, presumably in retum fわr payment of a higher

premium, and thereby make the Plan's terms applicable tothe particular insurance contract. Ifthe

assured does not accept these terms, the policy goes out of effect uponthe ship travelling out of

the prescribed navigation area60･ Additionally'ln most Cases the policy contains a clause

forbidding navigation in ice-infested waters other than driftice broken up for general maritime

tTaffic･ lt is worth noting that Russia considers tra庁ic alongthe NSR as ‖general"61. It is

submitted that it would be worthwhile to dealwith this point in a detailed and explicit manner in

the insurance con廿act.

4.5.3　　The Canadian Market

The entire body of Canadianshipping law derives largely kom its British origins62. The

Muine Znmrance Act 1906 fTorms the basis fわr marine insurance law throughoutthe Common

Law world, even where it has not been adopted through1egislation as, for example, isthe case in

the United States63･Asthe Act serves as a codification ofmarineinsurance pnnciples,and is

relied onincase-law,the result is fairly homogenous marine insurance law throughout Common

Law Jurisdictions. It is not likelythat Canadawill move off in its owndirection, even with

respect to such uniquely northem insurance aspects as Arcticrisks, glVenthe intemational and

centralised (in London) nature of the industry641 Atthe same time, Canada's approach to

shipping ln and regulation of its Arctic can provide some ideas for Russia to follow in its

integration into the Westem market. The fわllowing discussion willtherefbre focus mostly on

administration and regulation of the Arctic･

59 As perthe Norwegian Trading WaJTanties･

60　See, for example, Cefor Fom 235 A, Parts II and III･

61 Kjerstad (Navigasjon), at 134･

62 See, generally,Letalik, Gold, at 261-288･

63 ｣砂id_, at 273.

64　SeeLetalik, Gold, at 275, wherethey questionthe desirabilityof such a move in any event, i7der alia,

in light of staJldardisation effoltS With Institute Clauses such asth'e work done by the United Nations
Conference on Trade and Development (UNCTAD) ･
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Marine insurmce legislationinCanada basically duplicatesthe English MwI'ne ZnsurmZCe Act

1906, with the variant that in Canada it is flVe Ofthe ten provincesthat have enactedtheir own

law, due to the constitutional division of powers65, althoughthere is some concurrent

jurisdiction･ It may be notedthat a varietyof legislation a飽cts activities inthe North, inclpding:

the Canada Shlfping Act6, Arctic Waters Pollution PreventioT7 Act67,the cbnadimz

Environmental PT･OteCtion Acts, the Canada Petroleum Resources Act69,the oil Lmd Gas

Production and Conservation Act70,andthe FI'sheries Act71,although it is not necessary forthe

present purposes to go into detail on these here.

With respect to Arctic marine insurance,the federal Parliament has recently enacted its own

Marine Insurance Act, which would cover marine insurance contracts for aH of Canada including

Canada's Arctic72･ competence to do soflows丘om Jurisdiction over federalmaritime law,

which includes marine insurance73･ The Act is notanattempt by the fTederalgovemment in

Canada to regulate the marine insurance industry which is, a洗er all, primarily intemationally

driven,withrisks being underwrittenand reinsured across borders, notably on the London

market. Rather, it isanattempt to bring fTederaI Canadian legislationinlinewith marine

insurance legislation existing in other jurisdictions, fTorthe most part modelled onthe English

Marine Insurance Act 1906, so as to ensure greater certaintyin the interpretation of marine

hsurance contracts･Whilethe federal govemment remains Bee to impose specific restrictions or

conditions as it sees fit Oninsurers within its jurisdiction, it cannot hope to amendtherules of an

industry that exists largely outside its borders. This in effect substantially nullifleSany COnditions

the fTederal govemment - and by implication eventually the Russiangovemment - mightwish to

impose, since most marine insurance business is conducted abroad and even, one might say,

supra-nationally･Asis demonstratedthroughoutthis report,the marine insurance industry is a

largely self-regulated sphere of financial activity: control comes Bomtheindustry's own

guidelinesand market forces.

65 S･ 91 (10) of the CoTLStitutioTt Acts 1867-1982, which assigns shipping皿d navigation to the fderal

goven皿ent; and s･ 92 (10) and (13), ibid･, which assigm competence in matters Of propertyand civilrights

(and thereby business matters such as marineinsurance) tothe individualprovinces. Fomerlythe Bn'tish

NoTlh Amen'ca Act, 1867, PNA Act), 30 & 31 Vict., C. 3 (U.K), as am., renamedthe Co7LTtifutionAct,

1982, which was Schedule B of me Canada Act, 1982, U･K･ 1982, C･ ll, S･ 50･ ne five provinces which
have enacted marine insurance legislation are: Nova Scotia, New Brunswick, Ontario, Manitoba and British

Colll血bia.

66　Cbnada Shliping Act, R.S.C. 1985, C. S-9 (CSA).

67 A7'Ctic WateTT Pollution Preverition Act, R･S･C_ 1985, C. A-12 (AWPPA).

68 CafuZdian ErlViT･Onmental Protection Act (CEPA), S_C. 1986187188, C_ 22.

69 CanLZda Petroleum Resources Act, R･SIC. 1985, C. 36 (2nd Supp.).

70　0il and Gas PT'Oduction and ConSeT･Vation Act, R.S.C_ 1985, C. 0-7ー

71 Fishen'es Act, R.S.C. 1985, C. F-14.

72 Man'ne Insurance Aa, S･C･ 1993, C･ 22･ Entered into force May 6, 1993･

73 This point was establishedinTTigLav v･ TeTTaSSeS JewelleTS Lnc. [1983] S.C_R_ 283.
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the only defencethe shipowner has is to prove it was caused byanother personil･ contrastthe

CSA, which has tlstrict liability一一, memingthatthe shipowner cm be liable without血ult or

negligence being proved, justthatthe spill or damage may be traced back tothat owner's ship･

Available def血cesare:that the damage was caused by acts of war,intentional damage bythird

parties, or wrong血l acts by authorities responsible fTor naviga土ional aidsS2･ Underthe CSA,the

limitationamOunts are calculated at about CAN $200 per tonne, up to about CAN S21M for oil

pol一ution damage, althoughshipowners can only limittheir liabilityifthey can provethatthe

events givingrise tothe claim occurredwithouttheir actual fault or privity名3･ If they cBLnnOt,

their liabilityis unlimited. The AWPPA adoptedthe same limitation of liabilityflgureS, but there

is no provision fわr breaking liabilitylimits84. since underthe Arctic Wafe,T Pollution

P7･evention Regulations a certificate Of flnanCial responsibilitymust be issued - usually byan

insurer - before a vessel is permitted to enter Arctic waters号5, it is the insurer who will benefit,

at least directly, fTrom limitations of liability. Some softening measures, i･e･, extra defbnces for the

insurer, to the absolute liabilityrule have been introduced since the AWPPA was first passed.

Thusthe insurer may escape liabilityinthe event of:force majeure, intentional act of a third

party; the act or omission of the govemment responsible fわr navaids86;andthe intentional act of

shipowners87. Thus, liabilityis less ‖absolute-1 thanit seems at first glance.

Thirdly, there are regulations covenng ship design, construction and operation. The Arctic

ShI.PPing Pollution Prevention RegulationsS8 are importBmt implementational instruments of the

AWPPA inthis connection, and these go into considerable technical detail on matters of

structural strength, materials, etc･, to support a number of ship classifications･ Thereare fourteen

typesand classes of ship under Canadianrules. Types ALE indicate ice-strengthened vessels,

which means vesselsthat do not break ice but can travelthroughit, assisted byanice-breaker

where necessary･ Classes 1-10 indicate ice-breaking vessels, with10 beingthe strongest,and the

81 AWPPA s･ 71 A very roughexplanation may be in order for the non-legalexpert. h "nomaln liat)ility
situations,the plaintiffor prosecutor must prove 1) damage or loss; 2) fault or negligence of the defendant;

3) a causal link betweenthe defendant's fault andthe loss. In practice,there is athree-tiered system:
-lnormaln liability; "strictn liabilitywhich will not require proof of fault or negligence, onlythatthe actions

of the defendant causedthe loss or daJnage (as determined by legislation as, for example, under the CSA);

皿d "absoluten liability, which does not require proof of fault or negligence, and for whichthe only defence

would be to provethat another partycausedthe loss (as, for example, under the AWPPA).

82　CSA s. 677(3).

83　CSAS. 679.

84　AWPPRs. 15.

85　AWPPRs. 12(1).

86 AWPPR s. 12(2) (a)-(C)ー　neSe flrStthree defences arethe same asallowedunderthe CLC.

87 AWPPR s･ 12(2)(a)･ This is consistent withinsurance law generally,under which liabilityofthe insurer

will attach for negligent, but not intentional, acts of the assured.

88 ArctE'c shE'FPing PoIZulion Prevention Regukztio7LT, C･R･C･ 1978, C･ 356, as am tO 14Angust 1991

(ASPPR).
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number roughly indicatingthe thickness of ice throughwhichthey cannormally break_ For

example, Class 8 can normally breakthroughice 8 feetthick at a continuous speed of3knots毛9.

In血ct, there is no Class 10 in existencre･ There were plans fTor a Class 8 patrol ice-breaker to be

builもmainly fbr也e purpose of suppor血g Arctic gas, Oil and mining developments and to assert

Canada'S sovereigntyover its Arctic waters･ The plans were cancelled, however, due to budget

consideratiorlS･ At present, Canada has a number of Class 2 and Class 4 vessels･ By way of

comparison, the US Polw Starand Polar Sea are assessed as equivalent to Class 690. The

reader is further referred tothe discussion of ship classification injia･ There are proposals to

revisethe A7-CtI'c Shliping Pollution Prevention Regulationswithrespect to hull scantlingsand

navigation control.

In Schedule VIII,the ASPPR set out where and when the ships cantravel in ac∞rdance with

the Sh励)ing SajTeb, Conb･oI Zones Order917 under which the CanadianArctic has been divided

up into sixteen navigational zones,and restrictions apply as to whereand when ships can

navigate, based on time of year and class ofship･ Figures 4and 411 showthe zones and

permitted times of entry･ An owner or master of a ship proposing to navigatewithinthe zones

mqy apply foranArctic Pollution Prevention CertiflCate,indicating thatthe ship meets certain

standards92. The certificate constitutes primajacie evidence thatthe ship has metthese

standards93. certificates may be issued outside Canada toanOwner or master of a vessel who is

planning a voyage in one of the zones; lt Canbe issued by one of the classification societies

abroad, listed in the ASPPR94･ The issuance of皿Arctic Pollution Prevention celtificate does

not replace the regular inspections of the classification societyOr Administration fわr the purpose

of maintaining the shipつs class･ Evidence of financial responsibilityis required for all tankersand

all other vessels which carry pollutants or persistent oilinbulk or bunkers,andall other non-

Canadianships carrying morethan2000 tonnes must submit documentary evidence to Coast

Guard Northem fわr review. Lastly, because of the zero dischargerule, reporting of any spillage

is mandatory951

89 Compare Det norske Veritas Class Icebreaker 15, designed to breakthroughice ll5 metresthick, or
lcebreaker POLAR -20, designed to breakthrough2 metres of ice, etc; see Veritas Ice Classification Rules.
Compare alsothe RussianNon'l'sk SA-15, designed to breakthroughice one metrethick; see Brigham

(Transportation), at 133 ･

90　See McCallum.

91 Ski-FPing SafetyCoTLtrO1 2bnes O71deT', C･R･C･ 1978, C･ 356･ Authority for the regulations are found in

AWPPA ss. ll-12.

92 ASPPR s. 12. Notethatalthoughthe certificate is optional, in practiceinsurers requue it, thus
achieving de facEo mandatory requirement of compliance with stBLndards contemplated bythe certi丘cate･

93　ASPPRs. 16.

94　ASPPRs. 13ー

95　AWPPR s. 7. Also, telephone coⅡ1munication with Victor Santos-Pedro, Manager, Arctic Ship Safety,

Canadian Coast Guard; and Santos-Pedro, TroⅡ娼O Conference･
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Premiums for hullinsurance are drawnup bythe CanadianHull Insurance Committee･ The

Committee publishes advisory rates on a regular basis,including advisory rates fわr Arctic

shipping, reproduced in Appendix 2. BothEnglishandAmeriCanInstitute Hull Clauses are uSed･

P&I is insured mostlythroughtheLendon clubs. Hullrisks are underwritten onthe Canadian

market,witha substantial portion of it being reinsured in London･
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Figure 4･l All帥･ed Sailing Times as per Date and Class ofofVessel
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4.5.4　　0ther h4arkets

other markets which could eventually become pertinent forthe NSRincludethe Finnish,

swedish, Danish, GermaJl, Japaneseand some SouthAmeriCanmarkets･ For reasons of brevity,

however, they will not be discussed here･

4.6 hter-market Coverage - Reinsurance

lt is in an insurer's interest to spread exposure so as to soRenthe impact of major loss･ This

is achievedthroughreinsurance97_ Through this mechanism,theinsurer canpa5S On SOme Ofthe

risk to a reinsurer. The latter enters into no legal relationship withthe assured, but does agree to

cover part of the insurer,Srisk in retum for a corresponding part of the premium･ The main

insurer remains answerable to the assured, but the net exposure is lessened･ It is quite …mmon

fTor a large risk to be insured in this way across several marketsand countries･ This is particularly

so of P&I insurance, where the amounts involved canrun into astronomical sums･When a large

loss occurs,the repercussions can be felt, almost literally, aroundthe globe･

Reinsurance across markets is a viltual certainty for NSR coverage, ajToT･tiori because so little

is as yet known about the risk.

4.7 The Role of Ship ClassiflCation

Asmentioned throughout this report, ship classification takes on a crucial role in Arctic

navlgation,危om several perspectives. In some countries such as Canadaっnoted above, a certain

classification is required by law befbrethe shipwill be allowed to enter certain areas･ Insurers

use classification requlrementSand standards as guidelines in drawlng uP tens for Arctic

coverage. In other countries, such as Norway, classiflCation is very much a part of the legal

丘amework,and is a much-used guidepost in risk assessment. Russia has also established various

ship classifications, including a comprehensive list of ice-strengthenedand ice-breaking vessels･

Ship classiflCationthroughoutthe world is carried on by approximately 20 publicand para-

public organisations, a number of national I.Administrations" and what are referred to as "ship

classification societies.1. They include: the Russian Ship Registry; Det norske VeritzLS (Norway);

Lloyd's Register of Shipping; Nippon Kaiji Kyokai (Japan); CanadianCoast Guard; Finnish

Board of Navigation; Swedish Marine Administration;AneriCanBureau of Shipping;

97　To be distinguished from co-insurance, where severalinsurers stand jointly and severally liable tothe

insured･ Co-insurance is of【en used in hull insurance, but is not very common in P&I or cargo coverage･

See Bull, at 31-32_
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Germanischer Lloyd; Bureau Veritas伊rmce); Polski Register Statkow伊oland); Register of

Shipping - People's Republic of China;the BulgariaJI Ship Registry;and Registro Italian.

Navale.

The main functions of bothAdministrationsand classification include:

i) the classiflCationand registration of shipsand offshore facilities;

ii)the surveying and issuance of certiflCateS according tothe lTnte7･naiionaI

Convention jTor the SajTeo, ofLIfe at Seaヲs (SOLAS), International

Convention jTor the P7･eVention of Pollution jiom Shlbs99 (MARPOL), ､

and the International Convention on Load LineslOO;

iii) testing, inspection and certiflCation of materialsand equipment of ships

and machinery;

iv) conducting tonnage measurementsand issuance of certiflCateS according

to tonnage mea5ureme叫convention or o也er regulations, 101

For government Administrations, the key additionalresponsibilityis the development of

domestic shipping legislation,the adoption of intemational shippingrules,and the enforcement of

those requlrementS, aS appropriate, on domestic shipping companies whereverinthe worldthey

work, and on foreign shipping in the waters covered by that Administration (country).

For classiflCation societies,the central function concems setting Classification standards for

shipsand attractinganintemationalclientele of shipowners who will register their shipsand pay

fTorthis service:

.rThe classification process consists of: a)the development of rules, guides,

standardsand other criteria fbrthe designand construction of marine vessels

and structures, for materials, equipmentand machinery; b)the review of

desigTl and survey during and a鮎r construction to verifycompliance with

such rules, guides, standards or other criteria; and c) the assignmentand

reglStration of class when such compliance has been verified･Tl 102

The certiflCate issued by a classification societyor Administration constitutes

anattestation bythat societyor Administrationthatthe ship complieswithcertain

98 I7WemafioTZal Conve7Wionfor the SafetyofLlfe at Sea (SOLAS), London, 1970, IMO･

99 IntemaEionLZI Convention for the P71eVenlio71 0f Pollutionj>om Shl'ps, 1973 (MARPOL 1973), IMO,

London, 1973.

100 InlematiojWI ConveTLtio71 0n Load Lines, IMO, London, 1966.

101 AmericiLn Bureau of Shipping, RulesfoT･ Building and Classing Steel VesseLT I984 (New York: ABS,

1984); cited in Spears, at 91･

102 laid_
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The Regulations fo7･ NavigaiI'on on the Secrwの)S Ofthe NorLhem Sea Route do

not specifyany specific Class of vessel required fTor navigation inthe NSR.

Section 4 merely stipulatesthat.la vessel shall satisfyspecialrequirements'T.

Section 6 ConfTers authorityon NSR Administration authorities toinspectthe

vessel, largely at their discretion･ It is submittedthis is too vague and creates

uncertainty for Western insurers_ They need to know whether or not a vessel

meets Objective, Standard requirements for navigationthroughthe NSR, sothat

they may assess therisk before navigation inthe area has begun. Additionally,

there does not appear to beany authority for foreign Administrations or

classification societies to issue classiflCation certificates COnStituting primajTacie

evidencethat the ship is fit tO make the voyagethrough the Route, asthey cando

for CanadalOS. particularities such as extreme weather or ice conditions at the

time canbe dealtwithusing provisions like ss. 6 to 8 of the Regulations. In the

absence of such provisionsinlaw, Insurers CanStipulate a certain class as part of

the insurance contract_ It has been recommended that not lessthanDNV Class IA

or equivalent be used foranytype of navigation in the NSRIO石･ Insurers could,

it is submitted⊃ safTely use this as a guidepost･

There has been some talk of creatlng '.management classesll for ships requlrlng

certain or a high level of expertisem7･ A highly-qualified master and crew could,

in some cases, lead to a reduction of premium, or possibly offset some of the

premium T'caused" by the ship itself･ This would definitely be a possibilityworth

looking into inthe case ofNSR navigation･ Russianmariners, areknownfor

competence in ice navigation･Any reduced cost would only spur a greater level

of trafrlC inthe Route.

105　See ASPPR, S.5(4), and discussion belownnder 4･5･3･

106　Personalcommunication with Capt. Norvald Kjerstad･ See.also Kjerstad mt Bound), at 69･

107　See Kjerstad (Navigasjon), at 134･
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Figure 5　　　　Ship ClaLSSification Equivalencies Table

ⅠceCla5S 

Organisation �6ﾆ�72�7蒙&��HighMediumLow 

DetnorskeVeritasbost-1971) 牝�ﾂ�lA* 牝��lB 牝2� 

FimisbノSwedishRules(toll classesasper1985) ��ⅠASuper 牝��IB �D2�Ⅱ 

AmericanBureauofShipping Dost-1971) ��ﾂС��工AA �D��IB �D2� 

BureauVeritas(pre-1971) �C2�4R�Ⅰ-Super �B�Ⅱ �HuHuB� 

BureauVeritas(post-1971) �C86ﾓ4R�lA-Super �D��ⅠB �D2� 

BulgadanRegisterofShipping 閥ﾒ�ULA,UA 犯ﾂ�L2 氾2�L4 

DDRSchiffs-Rev.undKlassif_ 忍5$ｴｴﾒ�Ei岳ArktiS, EisSuper 之�6ﾂ�Eis2 之�32�Ei54 

GemlanischerLloyd �����B�E4 粘2�E2 之ﾂ� 

Lloyd'sRegisterofShipping Q)ost-1971) �����ﾂ�1AS 牝��1】∋ 牝2�1D 

PolskiRegisterStatkoW 閥ﾒ�LIA,UL 犯ﾂ�L2 氾2�L4 

NipponKaijiKyokai 泌2�ⅠA Super �D��ⅠB �D2� 

Re基.ofShippingPeople's Rep.of China 弗4��Bl+ �#��B2 �#2� 

Reg.ofShippingoftheUSSR+ 閥ﾒ�UL人UL 犯ﾂ�L2 氾2�L4 

RegistroltalianoNavale �����ﾓ��ｳ��RGl* �$vﾂ�RG2 �$s2� 

RegistrulNavalRoman �$�"ｴﾔ4ﾒ���G60, G50 敗C��G30 敗#��G10 

CanadianASPPRRules/Zones ��A �"�C 韮�E 

TheabovetableshowsclasssymbolsforshipiceclassesofvariOusclassificationorganisations.Itdoesnot 

includeicebreakers. 

Thefb110wlngClassesareusedfbricebreakers: 

ⅠceCla55 

Organisation 陪没$ﾆ��

Re基.ofShippingof也e USSR* 汎ﾆﾂ�LL2 汎ﾃ2�LL4 �� 

DetnorskeVedtas(also includes"Sealer.'class) ����6s3��Polar-20 ����6s���uF6Rﾓ�R�Ice-10 �F6Rﾓ�R� 

Lloyd'sRegisterofShipping ��32�Acュ ��6ﾂ絣�Acュ �� 

CanadiaJIASPPRRules/Zones 埜�V庸�ﾆV�6妨6踟F�f����&ﾆR��

* For Russian classes: L - ice; U - reinfわrced; A - Arctic.

Source: Adapted fr10m Capt- Norvald Kjerstad, NavL'gasJOrE Og OPeraSJOn aV Skij) L'u肋ke sLrok

(Tromsq, Kjerstad,

199ユ) 76.
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之　　　　　･ i

5･O Eull and Machinery InSuraJICe

5･l The Eulland Machinery Insumnce Contract

Hulland machinery Insurance PrOVidesthe shipownerwithcoverage against

loss or damage tothe hull, machineryand equlPment Ofthe vesseL The marine

insurance policy form contains a number of clausesthat have been developed

through years of underwriting, hitsandmisses, lossesand experience･ 0ftenthe

clauses have been Hbroken in川 through訂bitralOr judicialinterpretation,and

subsequently reflned･ Consequently,they tend to enjoy a fairamount of legal

certaintyand consistency intheir application･ Parties usingthe clausesknow this

and rely onthem accordingly.

Stipulations in the insurance policy, knownas trading limits clauses, often

restrict the vessel to a defined area where therisks are knownand accepted. This

does not primajTacieincludethe Arcticl. Additionally, while a policy may be

unvalued or valued, it practice it is virtuallyalwaysthe latter, 1.e.,therewill be a

limit as to how much the insurer will payinthe event of disaster2. The valuation

is usually based on the total loss of the vessel. A distinction should be noted

between the insurable value, which is the actualvalue of the ship atthe

commencement of therisk including machinery, fittings, etc.,fuel, stores, outfit

wages, disbursements and insurance premiums3, andthe insured value, which is

the amountgiveninthe insurance policy, and is conclusive as betweeninsurer as

assured. It is whatthey have agreed to calltheinsurable value for the purposes of

the policy4･ In practice, assureds like to setthe insured value high, so as to be

sure thefull value is coveredand to allow for in丑ation. Atthe same time, care

must be taken not to set it too high, as premiums must be paid.

The fonn of the insurance policy is discussed separately below, under. English

and Norwegian aPPrOaChes･

1 Spears, at 132 et seq･; Norwegian Trading Wamties; md Cefor Fom 235 A, Part II: The trading
area; ParHII: Consequences of transgression of the limits; and Part IV: Additionalpremiums for trading in

some parts of the trading area･

2　See MIAs. 27(2); and NMIP §7.

3　Brown, at162_

4　Ibid.,at163.

66



It may be stated as a truism for both systems, however,thatthe loss must be

proximately caused by a peril insured againstforthere to beinsurer liability:

causa proximo non '･emota spectatur5･ causation is a complex area of the law

andwill not be the subject of a detailed discussion here6･

One side point regarding hull insurance concemsthe issue of Ttto double hull

or not to double hullrl,and it takes on added materialness in NSR navigation･

In recent years it has become popularinparlanceand in scholarship to

advocate unconditionallythe use of double hulls for vessels generally, especially

for vessels carrying oil or petroleum products,and ajTortioriany of those vessels

if they happen to be navigatingthrough ice-infested waters･ Froman

environmental point of view,the double hull is seen as llfriendlyll･ The issue of

double hulls is, however, not settled and not without ∽ntroversy･

From a hull insurer's point of view, the double hull is not necessarily

advantageous, almost certainly will not lead li)SojTacio tothe procurement of

insurance, and even less certainly tothe obtention of a premium discount･ A

single hull is cheaperand easier to maintainand repair･ Eventual liabilityresulting

舟omanoil spill is the concem of the P&I insurer, notthe hull insurer･ There

have been cases wherethe hullinsurer has had to cover for liabilityfTor harm

caused by the assured toanother party, in situations wherethe ham-causing

action was undertaken to avoid or reduce hull damage or collision liability7. The

issue in such cases becomes w匂′the damage-causlng action was undertaken: to

avoid [greater] damage tothe vessel or as a Hnormal't manoeuvre. It is also

conceivable that in the case of a very small spill, the cost of a clean-up is cheaper

thanthe cost of maintaining a double hull.

Both hulland P&I insurer should evaluatetheir respectiverisk withthis point

in mind when aSSeSSlng Whe仇er to insure fわr NSR naylgation and, in the

affirmative, at what price･

5　MIAs･ 55; NMIP $18;also §$19-22. SeealsoAmould喜762;andBull, at 98-99.

6　A lengthy discussion is found inthe leaned work by H･LA･ Hart and H･M. Honore, Causation in the上のV.

7　See ND 1978.139NV STOLT CONDOR, citedinBull, at 177.
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and have paid out a somewhat lesser amountthanthe insured value･ ne assured

shipowner has no legalright to this, however; it is purely a goodwill agTeement･

ConstruCtive totalloss: a constructive total loss occurs12 when: a) the

insured is deprived of the insured property(ship or cargo)and is not likely to

recover it; or b)anactual total loss appears to be inevitable; or c)inthe case ofa

ship,the ship is so badly damagedthatthe estimated cost of recoveryand repair

would exceedthe recovered/repaired value, 80% oftheinsurable value or value in

repaired condition inthe case ofNorwegianrules13; or d) inthe case of cargo,

the estimated costs of recovery, reconditioning aJldforwarding to destination

would exceedthe arrived value_ The actual decision of whether a vessel is a

constructive total loss tums onthe individual facts of the case. Notice of

abandonment, request fわr condemnation inthe Norwegianrules, must be given by

the assured to the insurer, otherwise the losswill only be treated as partial14,

although this is not a hard-and-fastru1e15･ Theinsurer steps intothe assured's

role andrights as owner of the vessel upon paylng Outthe insured value16.

Constructive totalloss claims may become a common scenario onthe NSR,

wherethe expense of salvage, hauling or repair may become prohibitive･ It could

also be possible fTorthe vessel to be damagedand not be removed befTore ice

closed in for the season･ If the vessel was ice-strengthenedand suffered no

damage, then the vessel might merely be delayedand not qualifyfTor cover under

the hull policy･ Loss-of-use insurance could come in handy inthis connection. If

the vessel did become a wreck and the cost of removlng it greatly exceeded its

market value, the insurers might not waJlt tO take it over･ h such event,

responsibilityforthe wreckwiu normally fall on the shipowner, whose P&I club

wilュ usually be called in17･ p&I will only00ver where仇e wreck removal is

required by law or the competent authorities,although a club may move more

quickly on its own initiative ifthiswill keep ultimate costs down18.

12 See Brown, at C42.

13 See MIA ss･ 60-61; NMIP $163 et seq･, which rules refer to the ship as being "condemnablen.

14 MIA s･ 62;this is not expressly set out inthe NMIP.

15　See lvany (Marine hsurance), at 365.

16 MIA s･ 63; again, this is not stated inthe Norwegianrules.

17 This is what apparently hppened whenthe Arctic Ublureak sank in Canada･s Arctic in 1983, andthe

Canadiangovernment requiredthatthe wreck be removed bythe following Summer･ Since the hull insurer

did not pay removalcosts, one may assume, or at least speculate,that it was the P&I club who did_ See

Spears, at 110.

18 Bra:khus, Rein,Kingsley, at 2181225.
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Collision liability: while at first blush collision liabilitymight be deemed to

bethe realmofthe P&Iinsurer, a portion of collision liabilityofthe one ship

towardsthe other is covered bythe hullinsurer. Under Englishrulesthis is

limited to 3/4 of the liabilityincurred bythe assured19, under what is knownas a
'lrunning downclause'l･ In no case willthe hull insurer pay out morethan3/4 0f

the insured value of the vesseL The P&I insurer picks upthe last 1/4 andthe

excess liability,that is,the balaJICe OVerand abovethe 3/4 of the insured value

covered bythe hull insurer;this latter cover is useful when a vessel witha small

insured value collideswithand damages a vessel having a much largerinsured

value. For the P&I insurer to cover excess liability,the vessel must have been

insure to herfull, realistic value20_ Norweglanrules contain no such division of

burdens,andthe hull insurer has 4/4 liability exposure21, limited only by the

insured value stated inthe policy22. NorwegianP&I clubs will pick up excess

loss, liketheir English counterparts23. It is also important to note that liabilityis

afunction of degree of fhult･ For example, if a vessel is only 40% responsible fわr

damage to another vessel, only 40% of the damages incurred will be owing,and

the hull insurer's eventual liability1imit will be applied to this･ There has been

talk in English insurance of expanding P&I to cover 4/424･Which tum

Norwegian insurancewill take, towardsthe way of the English market, or simply

along the same pathas now, is a matter ofconjecture･ It is difficult to see why

Norwegianclubs would take on liabilitythey do not have to worry about now,

unless there were especially attractive premiums to be had･ A more detailed

discussion of what P&I covers where hull does not is given below.

19 See, for example, btitute Time Clauses - Hulls- Cl･ 8･17and hstitute Voyage Clauses - Hulls, Cl･ 6.1･

20 Hill, Robertson, Hazelwood, at 84･

21 NMIP i194.

22 NMIP §196.

23　Brzekhus, Rein, Khgsley, at 195･

24 Hill, Robertson, Hazelwood, at 82･
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The chances of collision inthe NSR are alguably greaterthanin other areas

due tothe丘equency of ic&breaker escortand sometimes towage25･ This would

stand to be00me even more problematicwithextended-season shipping, when

there would be increased danger of a vessel being lodged in multi-year ice,and

more trickyand delicate manoeuvres were required to dislodge･ Also,the chances

of collision would be greater between a bulk carrierand a smaller, more T'agi1eTt

ice-breakerthaJI Whereanequal-size bulk carrier was rendering assistance･

General Average:the insurer is liable forthe assured's contribution to

general average26･While generalaverage does include a liabilityelement,
traditionally the domain of P&Ⅰ, in practice, it has beenthe hull insurer who has

covered也is loss27.

sue and labour: it isthe dutyofthe assured to attempt to do everything

possible to attempt to savethe vessel･ It is in the insurer's interest to seethat the

assured does so. As a matter of policy,the assured should not have to worry

aboutrunnlng Over the insured value inanemergency; the job of saving the

vessel must be gotten on with･ Consequently, both English and Nonveglan

coverage provide that the assured canbe reimbursed in excess of the insured hull

value when attempts are made to savethe vessel2g･

5.1.2　　Premiums

The primary obligation of the assured - aside, of course, komthe dutyto act

as a prudent (un)insured - is to pay the premium･ In English te-S,也e premium

is the legal consideration paid bythe assured in retum forthe insurer's promise to

indemnifythe fわrmer against a specific Set Of perils in a named policy･ The

premium is negotiatedwiththe lead underwriter, usually througha broker. One

should also keep in mindthat hull underwriting is a creature of the market,

meanlng a brokerwill set a rate as high as is believedthe market will bearin

relation to a particularrisk･ ne usual procedure is for separate rates to be

charged each for hulland for machinery, reflecting bothtotaland partial loss of

25　0ne captain has observed: "Being at sea isrisky; being at sea in ice is twicetherisk; being at sea in ice

in convoywith an ice-breaker isthree timestherisk巾. Arika.ynen and Chubakov 1987:130-184; cited in

Watson, at 159_

26　MI人S. 66; NMIP S70.

27　See, for exaⅡ甲le, institute Voy.age Clauses - Hulls, Cl. 9; Cefor Fom 235A, $15.

28　See, for example, Institute Voyage Clauses - Hulls, Cl･ ll; NMIP S80, referring to §喜68 to 73;also

Cefor Fom 235A, i3.
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The cost of marine insurancewill impact onthe shipping operation as a wholeand may, ln

some cases, be determinative as to whetherthe venture is undertaken･ It will most likely take

some time befわre premiums forthe NSR aJ･e eStablishedand stabilised, due to boththe newness

oftheriskandthe factthat shipping lS not yet developed on a wide enough scale to spreadthe

risk among a large number of premium-payersand underwriters･ The per-unit cost of insurance

will most likely be highfbrtheinitial period untilthe market partners adjust to each otherand

the Westem marine insurance industry accustoms itself to NSR navigation･

The experience of the Arctic Pilot Project in Canada c孤be instructive inthis respect･

Undertaken by a consortium composed of Petro-Canada Exploration Inc･, NOVA,AnAlberta

Corporation, Dome Petroleum Limited,and Melville Shipping Limited (in tum composed of

Federal Commerceand Navigation Ltd., Upper Lakes Shipping Ltd･, andthe CSL Group lnc･),

the project aimed to produceand liquefysome 9･O million cubic metres ofnatural gas per day in

Canada's Arcticand move it to Eastem Canadianmarkets in ice-breaking ships･

While insurance premiums are notthe reasonthe Project was eventually shelved, it may be

observed that out of the estimates ofannual operating costs31, hull insurance wasthe largest

slngle component of the marine transportation costs･ It accounted fわr no lessthan23･5% oftotal

marine transportation costs, out-pricing purchasedfuelandfuel shrinkage combined32･

Protectionand lndemnityand warrisk coverage, by contrast, ac00unted for a mere 1.2% of the

totalcost331 Insurance becomesthen, a costly factor indeed, especially when one considersthe

numerous other items inthe scenario which must be paid for, includingthe vessel itself, crew,

husbandry, stores, regular maintenance, drydock costs, lubrication, pilotageand harbour costs,

berthing, etc･ Ofthe total operating costs fbrthe Project, comprisingthe Melville lsland Pipeline,

the liquefaction facilities, marine transportation,and researchand development, hull premiums

still accounted fわr 12.4% of the total estimate, while P&I weighed in at a more modest 0.67%34.

Appendix 2givesanidea of how additional premiums for Arctic voyages are calculated in

Canada･ The rates, calculated periodically by the CanadianBoard of Marine Underwriters, Were

last revised as at January 1, 1985･ As mentioned earlier,the rates are advisory only; parties

remain舟ee to negotiate terms asthey see fit.

31 Arctic Pilot Project, Vol. 4, Part B - Operating Costs..

32 Arctic Pilot Project, Vol. 4, Part B - Operating Costs, at 15. Hul1insurance was estimated at CAN

$9,738,000 Out of a total of CAN糾1,313,000 in operating costs.恥rchasedfuel was estimated at

S3,556,000 and shrinkage cost was estimated a工純949,000･ No t,reakdowns weregiven indicating premium

and deductible.

33 1bid･ The cost of P&I was set at a (surprisingly low) CAN S521,000.

34 Arctic Pilot Project, Voll 4, Part B - Operating Costs, at 2･ The grand totalforthethree pmcipal

categories of operations was CAN $78,268,000.
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a ship is undergoing extensive repairs･ Portpolicies are used when a vessel is to spend a lengthy

period laid upinport,thereby at reducedrisk to insurerand assured･ The premiums are as arule

lowerthanwhenthe ship is out sailing,andtherefore makethisanattractive option whenthe

ship will be laid up foranextended time. Interest policies aLre not used veryfrequently

nowadays. 取eir purpose is to cover the totalancillary interests in the ship:anticipated丘eight,

etc. Honour policies have in fact no legal status, due to MIA Section 4 which requlreSthe

assured to haveaninsurableinterest inthe subject-matter of the policy. They are nonetheless

issued where there isaninsurable interest which is difFICult to specifyina precise legal

description or computation･ FIeet policies cover a number of vessels operating under one

ownershipand/or management. The vessels may or may not be specifled inthe policy and it is

possible to makethe policy open, 1.e.,any new Vessels acquired bythe assured are simply

included inwiththe already-insured fleet. Composite or combined policies are subscribed by

more thanone company onthe sameform･ Block or blmZket policies are used in cargo insurance

when several sendings of approximatelythe same value are made witha certain舟equency･ The

suminsured representsthe maximum amount of any one sending. Floating policies have seen a

decline in popularityin recent years. They were primarily used in cargo insurance to coverall

the voyages anticipa士ed by仇e assured in the course of a glVen period･ Wi也each shipment也e

value of that shipment was declaredand the value deducted kom the totalamount of the policy,

untilthe policyamount was exhausted･ Specljication policies are used wherethere a number of

shipments under an open cover policy･ Basically, a set of speciBcations aboutthe shipment is

attached to the overall policy,thus obviating the need to negotiate cover sofrequently38･

Some of the Institute Clauses are so expansive as to cover every almost possible contingency39,

thus givingrise to defacto equally comprehensive coverage as obtained under the Norwegian

system･ It is not likely, however,that expansive, unamended Institute Clauseswill be consented

to byundervniters for use in NSR coverage, at least not until they become more免miliarwiththe

Route.

Parties wishing to take out insurance for NSR navigation must bevigilant in drawing uP the

list ofperils covered, for the policywill covertheseand no other40･ Given the particulartypes

of risks that can materialise on the NSR, the importance of this point cannot be overstated. This

is also afundamental difFerence丘om Norwegian marineinsumnce, discussed injia.

38 Information and more detail onthesetypes of cover cm be found in Dover, at 127-134.

39 For exaJnPle, IVCH cl･ 4･ Seealsothe discussion in Bra3khus, Bull, Wilmot, at 35.

40 Ivamy (Generalhsurance), at 2551256.
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Inthe case ofNSR shipping, ice damage would have to be included as a peril of the sea or

like peri1･ It would be possible for counsel fbraninsurer to arguethat ice did not fall within

一一peri1s of the sea-141･ In return, counsel for an assured could aqguethat forthe termto haveany

meming inthe Arctic context it would have to include ice;that while at certainperiods a vessel

can proceed relatively ice一缶ee through a passage, at other times the vessel is navlgating more

through ice thanthrough clear water･ Subsidiari1y'with respect to hulland machinery damage

caused by lack of adequate hydrographic data, it could be arguedthattheperils clause was

developed at a time when commercial voyages truly were a "marine adventurel., when accurate

and adequate charts werethe exceptionand nottherule42.

'IPerils of the sea" would not includethe normal or expected sea conditions, but would

include decisions made by the captainwithregard to more severe weather conditions, even if it

tuned out later to beanunwise course of action･ Simple negligence lS, aS arule, covered by

insurers･ Thus, if it were known, for example,that particularly inclement weather was onthe way

or other adverse conditions were expected,andthatthe vessel should not be out in those

conditions,any ensuing damage would still be covered･ By contrast, if shipping control zones

were set up in the NSR a5 ba月 been done in Canadaっand a ship ventured out into a zone fb∫

which it lacked the requisite class or fわr which there was a prohibition on entryand loss

occurred,this would not be covered, as it would fTallwithinthe T.intentional acts of the assured'I

which normauy preclude insurer liability･ The same would apply in any event if the master of the

vessel were informed or ordered bythe Russian authorities not to navigate into a certain area, as

this would be tantamount to navigating into a prohibited zone･ AjTorfiori isthis true since

insurers forthe NSR would most likely requlre compliance with a vessel trafBc management

system alongthe lines of the NORDREG system used in Canada･

A more commonly used formulation nowadays is found in Institute Voyage Clauses I Hulls,

Clause4:

"4.1　This insurance covers loss of or damage tothe subject-matter insured

caused by

4･1･l perils of the seasrivers lakes or other navigable waters

4.1.2　　丘re, explosion

4.1.3　　violent theR by persons丘om outside the Vessel

4. 1.4　　je仕ison

4. 1.5　　　plraCy

4. 1.6　　　breakdown of or accident to nuclear installations or reactors

41 Seethe Rules of Construction of the MIA. Rule 7 states: Mne term【perils of the seasn refers only to

fortuitous accidents or casualties of the seas. It does not includethe ordinary action of the winds and

waves.ll

42 Seethe discussion in Spears, ai 137･
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4.1.7　　contactwith aircraftor similarobjects, or objects falling

there丘om, land conveyance, dock or harbour equipment Or

in stall ati on

4･ 1･8　　earthquake volcanic eruption or lightning･

4.2　　This insurance covers loss of or damage to the subject-matter insured

caused by

4.2.1　　accidents in loading discharging or shifting c訂gO Orfue1

4.2.2　　burstlng Ofboilers breakage of shafts orany latent defect inthe

machineIY Or hull

4.2.3　　negligence of Master Officers Crew or Pilots

4.2.4　　negligence of repairers Or Chatterers provided such repairers Or

charterers are not an Assured hereunder

4.2.5　　　barratry of Master Officers or Crew,

provided such loss or damage has not reSulted舟Om want of due

diligence by the Assured, Owners or Managers･

4.3　　　Master Officers Crew or Pilots not to be considered Ownerswithin

the meanlng Ofthis Clause 4 shouldthey hold shares in the Vessel･

A number of questions arise as to the interpretation of these stipulations in relation to the

NSR.

The first item that would be the subject of special interpretation for NSR navigation would be

4･1･1, refTerljng to the '.perils of the seasrivers lakes or other navigable waters"･ This has been

discussed somewhat above.

The second item that attracts attention is 4.1.6, refTerring to nuclear installations or reactors.

Would this include damage caused by a nuclear-Powered ice-breaker which was escortingthe

insured vessel? P&I clubs do not seem to want to acceptany risk to dowithanything nuclear.

Why would the hull underwriters accept it?

Thirdly, 4.2.2 refers to bursting of boilers, breakage of shaftSand the like. There is at least a

probabilitythataninsurer would strike this &omthe list of included perils, sincethere isan

increased risk of &eezing of pipes, damage caused by overheating due to ice being caught inthe

cooling system, etc.
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implied47. Breaches of waJTantymay be waived bythe insurer48, but if invoked,the burden of

proof is on仇e insurer49･

The most common examples of express waJTanties50 are:

1　Sailing warranties

2　WaJTantyas to position of ship

3　Wa汀aJltyas to number of crew

4　Convoy wa汀anties

5　WarTantyas to nationality

6　WaITaJltyas to neutrality

7　WaITantyas to part uninsured

8　0ther instances.51

The principal implied warranties52 are seaworthiness53and legalityof the marine

adventure54. The former is discussed injya, as are the relevant express warranties.

The burden of proving breach ofanexpress warrantyis on the underdter55, The same

applies foranimplied warranty56. The effect of a breach of wamtyis not retroactive, that is,

the assured canclaim fわr losses occurring befわre the breach57･

h4IA s. 33 states:

-133･ Nature of warranty: (1) A waJTanty, inthe following sections relating to

waJTanties, means apromisso7y WWranO,,that is to say, a warranty by which

the assuredundertakes that some particularthing shall or shall not be done, or

that some condition shall befulfilled, or whereby he affTlrmS Or negativesthe

existence of a particular state of facts.

47　MIAs. 33(2).

48　MIA s･ 34(3). 取is is usually achievedthrougha ¶held covered" clause.

49　Amould,竜686.

50 Express wa汀anties are contemplated in MIA s. 35.

51 5;eethe discussion in Ivamy (Marine Insurance), at 282 et seq.;alsoAmould, Chap. 19.

52　See, generally, Amould, Chap. 20.

53　MIAs.39.

54　MIAs.41.

55Amould, §686, Ivamy (Marine hsurance), at 287.

56Amould,竜742; Ivany, ibid., at 298.

57　MIAs. 35(3). SeealsoAmould, S684.
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(2)　A wa-tymay be express or implied.

(3)　A warrar'ty, as above defined, is a condition which 7mLTt be emct7y

complied with, whether it be material fo the risk or not. If it be not so

compliedwith,then, subject toany express provisions inthe policy, the

insurer is discharged丘om liabilityas丘omthe date of the breach ofwamnty,

butwithout prejudice toany liabilityincurred by him befbrethat date_.-

(emphasis added).

It may be advantageous at this point to highlight two differences between express Warranties

and representations･ In practice, it is not always cut-and-dry as to which is which, and some

guidance may therefore be helpfu1･ The first diffTerence isthatthe former will always be written

on the face of the policy, while the latterwill seldom, if ever, be written in. The second isthat

while substantialCompliance is sufficient fわr a mere representation uttered inthe negotiations

leading up tothe contract, express warranties requlre exact and literal performance of what has

been promised, as renected in MIA s_ 33(3)58.

It has long been therule in marine insurance law that statements bearing ontherisk

introduced intothe policy are to be construed as wamanties, and strict compliancewiththe

warrantyis a condition precedent tothe attachment oftherisk59･ In this respect, there is a major

difference between English marine insurance lawand NonveglanmarineinsuranCerules, namely,

that while under也e fbmer no causal link is required between也e breach of仇e tens of也e

insuraJICe COntraCt andthe loss forthe insurer to escape liability60, underthe latter the assured

may breach the warranb, yet obtain compensation if the loss callnOt be traced back tothe breach.

Parties taking out insurance fTor NSR navigation would do well to considerthe implications of

this when deciding on which market theywish to obtaincoverage.

ItmightalSo be advantageous to follow developmentsinthe case-law,inthe UK and beyond.

Separating warranties kom mere exclusions kom cover has beenthe subject of a number of

cases. The legalefFect of a breach of a promissory warrantyis, it tums out, not castinstone.

58　See alsoAmould, $682_

59　h moTTLSO71 V Weems (1884) 9 App Cas 671,Lerd Blackbum stated, by wary of obiter dictum, at 684:

"h policies of marine insurmCe Ithink it is settled authoriq'that any statement of fact bearing upontherisk

introduced intothe written policy is, by whatever wordsand in whatever place, to be construed as a

warranty, and prz'mafacie at leBLStthatthe compliancewiththat wamtyis a condition precedent to the
attachment oftherisk.∩ Cited in lvamy (Generalhsurance), ai 282, note 6_　See alsoAmould i682.

60　Arnould S683; Tvamy (Generalhsurance), at 280･

Norweglanrules do not explicitly call such-things warranties or conditions, preferring instead to deal

withthem somewhat differently. rIbe generalrule isthatthere must be a causalli止betweenthe breach and

the loss forthe insurer to escape paying compensation: Bull, at g8･ Exceptions arethe dutyof disclosure

and seaworthiness, discussed below.
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In Canada,the strictinterpretation of wa-ties under English law c-e under consideration

bythe Supreme Court of Canada inthe case known asthe Bamcell Lfl･ ne policy inthat case

contained也e fbllowmg clause:

-twamted that a watchmanis stationed on boardthe Bamcell II each night

B-om 2200 hours to 0600 hours with instructions for shutting downall

equlpment in an emergency･''

There was no watchmanstationed on board the vessel duringthe hours

prescribed in the clause･ The court held thatthis had no bearing whatsoever on

the loss of仇e vessel which occu汀ed in mid-a鮎moon. The issue也en arose as to

whether or notthis clause constituted a wamtyas defined in s_ 34 of the British

columbia Marine Insurance Acf2. If the clause constituted a true waJTanb,, then,

in accordance withS. 34, it must have been strictly compliedwith･ A breach of

the wamtyatany time, even if there was no connection between the lossand

the breach, would entitle the insurer to be discharged kom liabilityunder the

policy as舟om the time of the breach･

The Supreme Court of Canada heldthatthe clause was not a wamulty, but

rather a Hspecial condition-., flndingthat for example,the parties could not have

intended that if a watclmanwas late one night, or even missed a night,thatthe

insurers should be discharged kom liabilityforthe remainder of the term of the

policy.

Fromthis it may be concludedthat, in Canada at least,the courts will use

normalru1es of construction to make a detailed examination of the intention of

the parties in determlnlng Whether a clauseina marine insurance policy lS, ln

fact, a wamty. In attempting to ascertainthis,theywill look atthe effects of the

breach upontherisks covered by the policy as a whole. If it is reasonable to infer

that a breach should terminate cover,the clausewill be construed as a waJTanty.

If the breachwill merely increasetherisk temporarily, however, it may be

reasonable to interpretthe clause as a mere exception, breach of which will

suspend cover only temporarily, and only in relation tothe breach in question･

Where the status of the clause isindoubt, the fTactthat the breach is not material

to the risk may be taken asanindication that it was not intended to be a waJTanty

61 Centu7y ITLfuranCe Co. of Cdnada et al_ V. Chfe Eristologiαlヱdoraton'es Ltd. 2 S.C.R. 47,

48 B･C･LR･ 273, [1984】 1 W･W･R･ 97 merein9fterthe Bamcell In･ The casealSo expandedthe notion of

"perils of the sea■■.

62 British Columbia Marine ITLfuranCe Act, R.S.B.C., 1979, C. 203, S. 34. This isthe equivalent section to

the British MIA s_ 33.
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inthe strict sense of the term,withthe ac00mpanymg sBLnCtion of permanent loss

of coverinthe event of breach63･ one couldalso addthat even wherethere has

not been breach orthe clause is not ∞nstrued as a wamty,there may be other

conditions of the contract which must befulfllled befbrethe insurer is liable to

pay any indemnity; most oRenthiswilI bethatthe premium is paid up･

It may also be concludedthatthe situation is murky, to saythe least, ZLS tO

what constitutes a warrantyinthe strict sense of the term fbrthe purposes of

Canadianmarine insuraJICe. It may be noted thatthe Bamcell II decision has not

gone uncriticised64･ one solution might beforthe parties to state explicitly,

either in theindividual clause orina heading over a series of important clauses,

the nature of the provision,the requlrement Of literalCompliance,andthe effect

of any breach.

Quaere:will courts in other Common Law jurisdictions, notablythe UK,

follow the Bamcell 1T decision? It was asserted abovethat English courts would

do well to fわllow Canadian examples in relation to Arctic shipping. Already that

was a radical proposition. It is even less likely that English courts wouldallow

themselves to be guided by the colonies in matters non-Arctic. There have been

solid English sources advocatinganinterpretation based onthe construction of the

particular policy65･ The conclusion isthat a clause such asthe oneinthe

Bamcell JJ case could take two different directions, depending on where one had

one's insuranceand brought one's case. It is not inconceival)1e that Russian

interests may prefTer to approach markets in Canada, wherethere is experience

with Arctic shipping.

Even where it has been established thatthe clause is a promissory wamnty,

there was until recently considerable doubt as to whether breach automatically

63　This would be consistent withthe decision in BLack King Shl.PPing Co7PWation and Wqang (Pa7Wma)

SA v MaSSie, 771e Litsion PTide l1985] 1 Lloyd's Rep 437･ In that case, a "held covered" clause made no

mention of a condition or condition precedent, and contained nothing to conveythe ideathat failure to give

the infomation as soon as practicable would result in loss of cover, and it was heldtha･tthe clause should

not be construed as a condition. Cited in lva皿y (General hsuran∝), at 280, note ll. Seealsothe

discussion in Anon (Cli放)rd Chance).

64　Seethe discussion in McEwen & McEwen. Theyalso cite a subsequent Canadian case, FdeTd

Bu∫iness Development Bank v_ Commonwealth ZTLSuranCe Col Ltd- 071e Good Hope) , C802314, 4 0ctot)er

1983,unreported at date of article, which followedthe Bamcell ZI reぉonmg withregard tothe following

clause: nWamnted vessel laid up at the north foot of Columbia Street withpemission granted to
demonstrate withh Vancouver Harbour for the purpose of sale." ne vessel was taken outside the limits of

the trading warranty andthen back imide again･, The court found thatthe clause was not a warranty Which

was intended to be strictly complied with-

65 Namely,Amould at §692, and lvamy (Chalmers'), at 50･ See also the discussion on nRollte and Limits

on Navigationn below_
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resulted in termination of the policy or whetherthe breach merely gavethe

insureranoption to terminate･ The confusion arose partly because of the wording

of 【English] M払S. 34(3) whichallowsthe insurer to "Waiventhe breach･ ne

issue, of course, became: what constitutes a waiver? Since the Good Luck case66,

this time a House of Lords decision, it may be stated as settled lawthatthe

insurer is discharged丘om liabilitywithout having to doanything,and thatan

assured, to show thatthe breach ofwamty has been waived,will have to show

some positive conduct bythe insurer which unequlVOCally afrlrmSthe policy･

Mere silence is not likely to be su庁icient.

One example of how all this would work in也e NSR would be where也e

parties wished to make, fTor example, a certain ship claLSSification a promissory

waJTantyofthe policy, e.g. Russianclass Ll･ This would be a condition precedent

tothe attachment of the risk. If during the course of the policythat classification

was lost, this would constituteanalteration oftherisk as definedinthe policy or,

斤om another perspective, a violation of a condition subsequent to也e policy･

Cover would be lost a5 0fthe time the classification was lost67, al也ough也e

policy might stipulate that cover was to continueuntilthe ship next reached port･

Even absence pf a breach ofwarTantyWould not TiフSOfacio lead to liabilityofthe

insurers, depending on how the policy was drafted. A condition precedent to the

liabilityofthe insurers, for example, might be thatthe premium be paid up, or

that the assured assist the insurers in investigating and ascertaining the causeand

extent of the loss68.

AsCanbe seen, each side canprotect itself or unwittingly leave itself open to

liabilityor lack of cover. Wise advice to a client on either side of the contractual

fence would be to be familiarwith what situations c弧arise inthe NSR,and to

hedge against them explicitly, as it is not yet knownhow legal clauseswill be

constmed in this context.

66　GoodLuck l1991] 2 Lloyd7s Rep. 191.

67 M工A s. 33(3).

68　See generally, Ivamy (General hsurance), at 276.
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5･3 The Norwegian Approach一一'Al1-risk一一

5･3･l TheAl1-risk Concept

NMIP f15 sets outthe guiding principle for all-risk cover:

"$15･ Perils comprised byaninsurance against marine perils.

Aninsumnce against marine perils compnses allperils to whichthe interest

may be exposed, withthe exception of:

(a) theperils comprised by aninsurance against war perils, see喜1669,

(b) measures taken by Norwegianor allied State authorities. By State

authorities is understood persons or organisations exercISlng public or

intergovemmental authority,

(C) insolvency･

NMIP S155further states that:

rTS155. Insurance rlonfuII conditionsTl_

If not otherwise agreed, the hull insurer is liable fわr totalloss, damageand

collision liabilityin accordancewith Chapters 1 1 to 13.I.

The difference as compared to coverage under English law is readily apparent,and is more

related to the methodology of the systems behind the insurancethantotheinsurance itself, viz,

inductiveand deductive reasonlngand interpretation, respectively. English law tends to work

empirically,and will,斤om a number of cases, proceed byinduction to a generalrule･ Norweglan

law, by contrast,will start out with aruleandthen proceed by deduction to apply itinparticular

circumstances.

Norweglaninsurance cover cantake many of the sane forms as English cover, albeitina

diffTerent manner. Hull insurance can come in the standard-varietyhull form70, plus hullinterest,

covering the interest inanticipated B･eight, etc･71; builder's interest72and so on･ The Norwegian

rules do not go into the technicaldetail of the English Institute Clauses, preferringinstead to

leavethe details tothe partiesthemselves･

69　The reader is referred back to section 4.3_5. discussed above, on warand strikesrisks, forthe content

of NMIP §16.

70　NMIP Chap. 10-13.

71 NMIP Chap_ 15. Likethe English system,this is not widely used anymore･ Bull, at 13･

72　NMIP Chap. 14.
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The -Tall-risk-t insurance policy isthen, open-endedwithrespect to perils covered,that is, all

perils which are not SPeCifically excluded &omthe policy areincluded, provided of coursethat

theperil falls withinthe scopeof perils covered bythe policy. Various less.than-all-risk fわrms

are available.

nere are three main consequences of this_ Firstly, tothe advantage of the assured, perils

which were perhaps not contemplated atthe time of signing the policy canbe covered, whereas

they would not under a positively-limited, I.named peri1sTT system･ Secondly,withrespect to

interpretation of the policyinrelation to a concrete event,anTtal1-risk" Policy will be interpreted

deductively, 1.e., if a case is borderline between '1included''and I-not includedH ,也e event will

fallwithinthe raJlge Of coverage. Thirdly, the "all-riskTT labelwill shiftthe burden of proof tothe

insurer onthe issue of whether the casualtywas caused by a peril fallingwithinthe scope of

cover73･All of these are of importanceinthe NSR context, where many dangers of types

traditionally not covered -and indeed not contemplated - Canarise･

Another consequence nowing舟om this concerns breach bythe assured ofanobligation under

the insurance contract. As discussed above, under English lawthe assured loses theright to

compensation almost ispo facto upon breach of a wamtyor condition. Under NoIWegian

coverage, the generalrule is thatthe assured is entitled to compensation, unlessthere is a causal

link betweenthe breachand the loss74･ There are two PrlnCIPal exceptlOnS tOthis:

seaworthiness75 and alteration of therisk76.

5.3.2　Alteration oftherisk

Alteration oftherisk is awide category used to Hcatchrt almostanythingtheinsurer did not

bargain for atthe time the policy was drawn UPI It caninclude suchthings as navigating outside

the geographicalarea contemplated inthe policy, sailing outside specified time periods, a loss of

ship classification, and so on･ It is dealt with in NMIP $31and fわllowing.与31 states:

"There isanalteration oftherisk whereanalteration occursinthe

circumstances which, according tothe contract, are tojTorm the basis offhe

insurance, andtheriskthereby is changed contra7γ tO the impII'ed conditions

of the contract.

73　See Bull, at 62-63.

74　Btlu, at 98.

75　Covered by NMrP !45.

76 NMIP $31･ Notethat class of ship isunequivocally an implied condition of the contract.
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5･4 Factors Considered in Establishing the ImStlmnCe CotLtraCt

Whilethere are considerable difficultiesand unknowns in drawlng up Insurance forthis new

area, one must not be pessimistic: underwritersinEngland, Norwayand Canada have au

expressed openness to arranglng Insurance for voyages inthe NSR92･ The natural reaction of an

underdter is one of caution; 1twi11therefore take time and experience to work outthe legal

details and, not least, premium structure for NSR travel.

There a陀many fTactors an underwriter maywish to look at when assessing therisk involved

in underwntlng an Arctic policy. The cost ofminimising therisk andthe cost of repairs figure

strongly inthe deliberations. The followlng are What wasfelt to bethe most importwt factors

taken into account, although there is nothing stopplng an underwriter kom looking at other

aLSpeCtS if necessary. Much is ultimately le允up to the discretion of theindividual underwriter.

Each aspectwiIl be dealtwith in terms of its legal status in the eventualpolicy,and the

consequences nowing舟om that status･ Inter-market differenceswill be highlighted･

5.4.1　GeneraI Seaworthiness of the Vessel

Seaworthiness of the vessel is such a basic, such a comerstone element of the insurance

contractthat many of the other factors discussed relate back to seaworthiness in one way or

another. It isanimpHed wamtyofany marineinsurance contract.

With respect to English law, MIA s. 39 sets out:

''39･ Warrantyof seaworthiness of ship･- (1) In a voyage policythere isan

implied wamtythat atthe commencement of the voyagethe ship shall be

seaworthy for the purpose of the particular venttlre insured.

(2)Where the policy attaches while the ship is in port, there is also an

implied wamtythat she shall, at the commencement oftherisk, be

reasonably fit to encounter the ordinaryperils of the port･

(3) Where the policy relates to a voyage which is performed in different

stages, during whichthe ship requlreS different kinds of or further prepamtion

or equipment, there is an implied warrantythat atthe commencement of each

stage the ship is seaworthy in respect of such preparation or equlPment forthe

purposes of that stage.

92 WT7'EreLl00mJ-nicationwithHughFaiconar of HughFalconar lnsuraJ)Ce, Edmonton; personal
communication withAnders Cleve, Gjensidige Forsikring, Lysaker, Norway; telephone communication with
Trevor Hart, Lloyd'S, LDndon･
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The seaworthiness by stages doctrine can be of use inthe NSR, where a good dealof

shipping is combinedriver/sea transport. The principalriver systems,the Ob'-irtysh system,the

Yenisey system,theLena Basinandthe NortheasちandtheAnur Basin, are used to move, inter

alia, large quantities of oi197･ seaworthiness by stages canalso apply wherethere are two

distinct stages of sea voyage?名I Arguablythis could bethe case when a ship only goes in as fTar

as, say, Dikson,斤om the European sideand back out again; Or When a ship is ordinarily outfltted

when leaving a POrtin, Say, England, but stopsinnorthem Norway or Murmansk to switch crew

or也ke on heavy equipment.

Where at a certain stage of the voyage a pilot is required by regulation, as is the case for ice

pilots in the NSR, then it goes to seaworthiness to see tha･t a pilot is aboard99･ Thus, it would be

a breach of the implied waJmntyof seaworthiness not to complywith this･ It should be noted

that the fact that there is regulation creating a requirement tO have a pilot as of a certain point

creates a new stage fTor the purposes of the doctrine. Compulsory pilotage on entering a port does

not necessarily go to seaworthiness, however, even where it is customary to use one,and non-use

of a pilot would not necessarily lead to loss of coverage100･ Thus, fTor example, in the NSR

where inclement weather or ice conditions made waiting fTor a pilot impracticable, proceeding

with a berthing would not necessarily lead to loss of cover.

Bunkering can also be divided into stages.While the draft Requirements for the Des7-g71,

Equli7ment mid Supply of Tressels Navigating the NortheT･n Sea Roufewill merely TeCOmmendthat

all vessels navigating the NSR have on board a 30-day supply offuel, a 60-day supply of food

and a distilling plant101, if enough fuel, etc･ fTor only part of the voyage is on board atthe start,

each bunkering point starts a new stage forthe purposes of seaworthiness･ Oncethese stages

have been flXed in the insurance contracちthe ship operator must abide bythem102.

FouI-thュy, S. 39(4) defines seaworthy as being reasonable fltneSS tO enCOunterthe Tlordinary

perils of the seas'. of the adventure insured. "Ordinaryll canha,ve many meanlngS. Inthe case of

nav】gation inthe NSR this would necessarily carry a different meaningthanfor more southerly

voyages. How fTar this would be taken remains to be seen in the case-law. English law has never

really considered ice navlgation as fTalling withinthe parameters of '10rdinaryTl navigation.

97　No血, at 177-197.

98　Amould, i723A.

99　Amould, SS 724-725.

100　AmOuld, ii726 and 741.

101 Mikhai1ichenko, Tromsg Conference･ These recomendations are similar to what is requiT'edin

Canada's Arctic, pursuant to ASPPR, S. 27.

102　Amould, S727_
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Conversely, Russians consider icerisk, indeed NSR icerisk, a normal part of operationslO3_

How much deference English courts would pay tothis isanopen question･

FiRhly, a cargo canmake a ship unseaworthy, whenthe ship cannot safely carrythe kind of

cargo with which she is loaded･ This is implicit inthe idea of the ship being fit forthe specific

voyagelO4･ wherethe courts would draw the line between seaworthinessand unseaworthiness

would hinge onthe individual combination of factors:the vessel itselfinrelation tothe cargo,

the time of sailing,the ice conditionsandthe master's knowledgethereof,and so on. The reader

is refTerred tothe discussion below on c打gO.

NorweglanPrOVisions relating to unseaworthiness are found in Chapter 2, Subdivision 3 of

the NMIP. The main provision reads a5 fわllows:

‖5 45. Unseaworthiness.

The insurer is not liable fb∫ loss that is a00nsequence of the ship not being

in a seaworthy condition, provided that the assured was or ought to have been

aware of the shipつs defTects at such a timethat it would have been possible fわr

him to inten/e°e.

The burden is onthe assured to prove that he neither was nor ought to have

beerl aware Of the defects. Ifthe ship springs a leak whilst a剖oat, he hasthe

further burden of provlng that the loss is not attributable to unseaworthiness.1.

seaworthiness is not actually defined inthe NMP105, as it is inthe English provision. The

provision here would seem to serve more as arule of evidencethanas a definition of

seaworthiness. For example, inthe event ofanunexplained sinking, i45(2) sets out a

presumption of law that the sinking was due to unseaworthiness, which presumption is rebuttable

by the assured producing evidence to show that it was due to some other cause. There is stillthe

requirement Of免ult onthe part of the assured inthe ship being lnanunSeaWOrthy state, and

there must still be a causal link betweenthat faultand the loss. Ifa court flnds on the fhctsthat

the ship was unseaworthy, however, therewill not be much room in which to argue about causal

link, as causal fTactorswill have already come into consideration inthe process of determ1nlng

103　See Kjerstad (Navigasjon), at 134.

104　See MIA s. 40(2):

"In a voyage policy on goods or other moveablesthere is an implied wamtythat atthe commencement

ofthe voyagethe ship is not only seaworthy as a ship, butalsothat she is reasonably fit to carrythe

goods or other moveables tothe destination contemplated bythe policy･ ∩

See alsoAmould, §$732, 735.

105　Eventhe Seaworthiness Act (Sjgdygtighedsloven) of 1903 defines seaworthiness in negative terms:

"竜2_ A ship is consideredunseaworthy when, due to vices inthe hull, machinery or crew or due to

overloading or faulb, loading or other reasons, it is in such a condition, in light of the navigation
contemplated, that it must be considered as posing a greater danger to human life, were it to sail

immediately,thm it should according to custom and trade･ n (unofrlCialtraJISlation bythe author)
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unseaworthinesslO6･ putanother way,thethingsthat make a shipunseaworthy arethethings

that canmake it sink.

As in English law,there is no doubtthat seaworthiness is a relative conceptlO7･

Norwegian rules do seeanintima土e link between seaworthinessand compliancewithsafety

regulations. The factthat NMIP S45, relating to unseaworthiness,and f48, respecting safety

regulations, are placedinthe same sub-division cmot be coincidental･ One cantherefbre

postulate that a violation of the Regulations foT･ Navigation on the SeLnVqyS Ofthe Northern Sea

Route, in particular i6 pertaining to inspectionand approval of the vessel bythe Russian

authorities, 58 dealingwithcontrol of navigation,and f9 allowing for suspension of navigation

in the interest of safety, would lead ipso facio to legalunseaworthiness fbrthe purposes of the

NMIPand therebythe consequences set outfurtherinthe Plan108･ These include the insurer not

being liable tothe extent thatthe loss is attributable totheviolation, burden of proof being on

the assuredlO9;and theright of the insurer to terminate cover upon seven daysフnotice where

there are certain, unrepaired defTects inthe vessel,the ship has been damaged, or a safety

regulation of material importance has beenviOlatedllO･ The same could apply, fTorthat matter,

to a violation of any specialsafTetyregulationsthe insurer set out inthe contract, Or any special

conditions imposed byanAdministration or classification society111･

Norweglaninsurance does not have a 1.seaworthiness by stagesTl doctrinel12, relyinginstead

on the presumption in NMIP i45that the ship shall alwq)S be seaworthyl13. How far

Norweglaninsurance could go in rtnuanclngTl its policy or premiums, as discussed above, remains

unclear. The effect of a breach of the waJTantyof seaworthinessthen, will have a different

impact, depending on which market cover is obtained. Under Englishrules,unseaworthiness will

not voidthe contract ab initio, coverwill only be lost as of the time ofunseaworthiness. Ifthis

happened to be atthe beginning Ofthe voyage,thenthat wotlld voidthe contractfromthe

106　Bull, at 116.

107　Motiver, at49; Bull, at 110 et seq･;also ND 1973･450 RAMFLgY･

108　The Motiver, at 52, statethat a foreign State'S, and notjust Norwegian, regulations mtlSt be complied

withforthe purposes of the paragraph, providedthey relate to navigation safetyand not, say, tolls or

customsand excise.Wherethere is a conflict between Norwegian and another State's safetyregulations, an
assessment of the individualcaLSe must be made･Wherethe assllred had reasonable grounds to believethe
regulation was not applicable inthe particular case, cover may yet be.upheld･

109　NMIP i49, para. 1.

110　NMIP §50.

111 NMIP i48 injine.

112　Lecture notes from course on marine insurance, Scmdinavian hstitute of Maritime Law, Oslo,

Autumn 1992.

113　Bull, at 117_
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beginnlngH4･ Under Norweglanrules, the outcome will tum on whenthe assured acquired

b20Wldge oftheunseaworthiness, aLSthere must be subjective knowledge of the

unseaworthiness, i･e･血llt,and a causal connection betweentheknowledgeandthe loss. Under

NMrP §45, the insurer will be fiee丘om liabilityonly if the assured -1was or ought to have been

aware of the ship's defTects一㌧ and this must have been llat such a time as it would have been

possible for him to intervene"･ There is someallowance made fわr "stagesT-, 1･e･, if a ship is

seaworthy for a certain part of a voyage, but requlreS repairs fbranOther stageandthose repalrS

can be carried out beforehand, the shipwill be considered seaworthyl15･

If insurers wanted to getanidea of what would be seaworthy for the NSR, it is submitted

they could draw inspiration &om Canada's AWPPAand pursuant ASPPR. The Regulations set

out very specific, detailed requlrementS about how a ship is to be outfittedand navigated inthe

area subject to the AWPPA･ For example, Schedule V tothe ASPPR sets out TTConstruction

Standards for Types A, B, C, D and E ShipsT., while Schedule VI discusses in detail "Hull

Design for Arctic Class ShipsTT,and Schedule VII lists 1.Machinery Requirements for Arctic Class

ShipsI'. Schedule VIrr isperhaps the key portion forthe present purposes, in that it sets out a

table specifying which classes if ships cannavigate in which zones at which times of the year.

Tankers receive special, i･e. extremely strict, treatment. In addition to the general time limitations

on vessels set outinSchedule VIIIフOil-caTTylng Vessels are glVen a more restricted navlgation

seasonl16･ Although the system presents many advantages, Canada is cuITently inthe process of

reviewing its approach to regulation inthe Arctic and ship classifications, as part ofanOngolng

updating and adapting to changing Circumstancesl17 ･

Insurers onthe Canadian market use Schedule VIE as a guide in underwriting. It is submitted

that insurers could followthistype of model in establishing, first Of all, whether or not to

underwritethe riskand, secondly, in the afFlrmative, at what premium and on what terms

(wa汀anties)theywill do sol

The case of the 1970 crosslng Ofthe Manhattan throughCanada's Northwest Passage glVeS

an idea ofwha･t can be imposed by authoritiesinrelation to oil traJISPOrt in Arctic areas･ The list

of special requirements llB comprisedthree pages and included such items aslmll speciflCationsコ

machinery speciflCations, and navigationand personnel requlrementS･ Interestingly, withregard to

personnel, it did not require more thananofficer -.experienced in navlgating ln iceTl and crew

114　Amould, $468.

115　Bull, at 1211122.

116　Sections 6 and 7 set out detailed, stringent reqllirements for oil-carrying vessels･ For exampie, S. 6(4)

restricts class B ships to a three-week period in Zone 6, betweenAngust 1 and 24, unless accompanied l⊃y

an ice-breaker.

1 17　Personalcommunication withCapt, Norvald Kjerstad, Mor.e og Romsdal Fiskeritehiske Hggskole･

118　ReproducedinSpears, at 219-221･
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一一competent to maintainthe navlgationaidsand equlpment-1- 刀le ASPPR have tightenedthings up

considerably inthis respect･

Unfbrtunately, not everyone canafford a super-reinfTorced tanker･ The Russians, while known

for their expertiseinbuildingand operating Ice-Class vessels, have a somewhat less illustrious

reputation in Westem perceptlOnwith regard to matters of environmentalprotectionand things

petroleum-related or nuclear･ It wouldtherefore be sagacious ofaninsurer, bethe oil carrier

Russianor otherwise, to takethe initiativeand impose speciflC requlrementS regardingthe

transport of oil throughthe ice-infTested waters of the NSR･

The generalseaworthiness of the vessel is also of paramount importZLnCe in cargoinsurance,

which primafacie does not cover in the event of the vessel being unseaworthy l19･ This point

and the details of cargo insurance are discussed inPa･

5_4.2　Vessel Typeand Class

The importance of ship classification in relation to insurance forthe NSR cannot be

overstated･ As a practical matter, it is crucial thatthe ship be fit towithstandtherigours of

navlgatlng ln SOme Ofthe world's most extreme conditions･ It is alsoanareathatinsurers as yet

know little about･ Consequently, they must rely almost blindly on infbrmationfrom

Administrationsand classification societies. The infわrmation received舟omthese sourcesthereby

takes on crucial importance･ The greater detail oftherules in the NMIP regarding ship

classification are perhaps a renection of more experience in navigation in ice areas,andan

understanding of the greater risk that entails･ As Norweglanru1es have generally not been usedin

Arctic navigation, however, the time-of-season element is not included as, for example, under the

Canadian mles.

与30 NMU imposes a dutyon the assured to provide theinsurerwith all available information

&om the ship classification societyregarding the condition of the ship, bothprior to the

conclusion of the insurance contract and duringthe course of the policy120･ The consequences

of a breach of this dutycan be severe: $33 allows the insurer to terminatetheinsurance on

fourteen daysつnoticeinthe event of non-compliance.

$3 1 NMIP, second paragraph deems loss of ship classification or change of classification

societyto be an alteration oftherisk,althoughthis canreally be seen asanongoing part of the

1 19　Cf. MIA s. 40(2), which holds the assured to a strict waJTantyof seaworthinessun1ess the contract

provides o也envise.

120　A practical example is Cefor Form･ 235 A, which incorporates NMIP $30 andalsoallows the insurer

to contact the classification society directly, provided notice isgiven totheinsured･
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dutyof disclosure as contemplated in S26121･ Moreover,the classification is seen asanimplied

condition of the contract. It is doubtfu1thatthis constitutes a condition inthe Common Law

sense of the term, but it does undoubtedly go tothe root of the contract_

The consequence of breach of this dutytoinfom about changes intherisk is as fわllows: if

the insurer would not have taken on or would have ceased to covertherisk had correct

information been glVen, nO COmPenSation is due, regardless of whetherthere exists a causal link

between the breachandthe loss122･ Notethatthis isanexception tothe generalrule.

English mles deal in a more limited manner wi仇ship classification. Institute Time Clauses -

Hulls provides that the insurance te-ina士es automatically when there is a change in也e vessers

classification societyor a change, Cancellation orwithdrawal of her class, althoughifthe vessel

is at sea at the time of the disqualifying event coverwill continue untilthe vessel arrives in port.

Classification would also appear to go to the issues of disclosureand representations discussedin

MIA s･ 18and 20, respectively,and of the implied warrantyofseaworthiness of the ship, MIA s.

39, and could be considered pertinent wherethe voyage clauses were used. Inany event,an

insurer would probably insert a clause similar to Clause 4･1 just mentioned･ An insurer would be,

of course,斤ee to stipulate agiven class as a condition of the contract, breach of which condition

would result in either the risk llOt a仕aching or in也e coverage cea51ng upon loss of也e class.

More express wording would be requiredthanin a NorwegiaJI COntraCt, though, as less explicit

provision has been made forinthe &amework legislation,and as Common Law will not read

anything intothe contractthat is not there, especially not something so fundamental as a

warranty.

One possibilitywould be fわr Englishinsurers to basethemselves on Canadianrules

stlPulating classiflCationsand navigation times･ This is done by Canadian insurers･Aninsurer

could, for example, require not lessthanCanadian Arctic Class B (CAC B) or equivalent, with

navigation restricted to between August land October l･ The advantage of referring tothe

Canadian aJTangement is that it combinesthe ideas of sailing timewithtype of vesseL In NSR

navigationthe two factors are essential,and interdependent･ A clause simply requlnng

llcompliancewith all applicable lawsand regulations'l would not achieve this, as the Russian

Regulations jTor Nmigafion on the Seawの/S Ofthe Northern Sea Route do not go into this kind of

detail.

121 Cefor Fom･ 235 A replaces this witha more Stringent provision･ Clause 23 simply c皿CeユSthe

insurance as of the time the classification is lost. There may be a constructive loss of classification if a

request is made bythe shipowner or someone o_nthe shipowner's behalf foI･ Cancellation of class; if the class

is suspended or stopped for reasons otherthan a casualtycovered bythe policy: or if the required periodic

surveys of the vessel are not ca汀ied out･

122　Bull, at 98-99.
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Apparently, insurers, like classification societies, distinguish between ice-strengthenedand

ice-breaking vessels. They do not, however, distinguish between classes withinthese broad

categories. Translatedthis meanSthey will not offer lower premiums fわr a higher class ofvessel,

once a vessel of sufficient class is provided fTorthe voyage. For example, if a DNV Class IA is

required for a particular voyageand the assured offers to use a class IA*,thiswill not ipsofacto

entitlethe assured to a lower premium. Nor will uslng a higher class of ice-breaker, where one is

required, e･g･, Sealer vs･ ice-breaker class, glVe a discountinpremiumsl23･ It does not workthe

other way, however, in favour of the assured, who cannot simply switch to a lower class atwill.

5.4.3　Competence of Master and Crew, and of Specialists on Board

Competence of the masterand crew canbe a condition or waJTantyofthe insurance contract,

as well as a legal requirement set out by legislation. If not set out in all express Warrantyin the

insurance contract, for example as to number of hands on board, it is an implied warrantyas part

of the general seaworthiness of the vessel, 0n an equal fわoting wi也requlrementS fわr su血ble hull

and machinery･ How much weight underwriters glVe this aspect in determiningtheir premiums is

not certain, but arguably it could be more124･

Amould sets out the general mle:

T.Every ship at the time of sailing must be properly manned, with a master of

competent skill, a crew sufEicientand competent to navigate her onthe voyage

insured,and a pilot on board whenever there isanestablishment of pilots at

the port and the nature of her navlgation requires One･.T125

Aswithseaworthiness, what is..competentll is afunction oftheindividual voyage.

Firstly, with respect to the master: the generalrule is thatthe master must be someone

capable of guiding the vessel through the ordinary perils to be encountered on the voyage

insured126･ Minimum requirements fわr a master for the NSR wouldinclude: experience in ice

navigation,and possibly experienceinoperating in convoy in ice.While the Regulations jTor ･

Ncn'igation on the SeのVCUS Ofthe Northern Sea Route require, in $4, thatthe master of the vessel

123　Telephone communication withCapt･ Jam Christiansen, Chriships Shipbrokers, Sortland, Norway-　See

also Veritas Ice Classification Rules.

124　LenSky, and many Other sources, maintainthatthe most coⅡ皿On Cause Of accidentsand damage inthe

NSR (arguably, as elsewhere) is human error a中not, for example, equipment failure･ SeeLensky, Tromsg

Conference_

125　Arnould, §738･ See also lvamy (Marine hsurance), at 297▲

126　Amould, §738.
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shall have experience in operating ln ice, no specific certi丘cates or qualifications are stipu】ated･

One may assumetha-t a dejTacto competency wouldtherefTore be sufficient fわr Russian legal

purposes, withgenerousallowance forthe discretion of the NSR Administra:tion. A Westem

insurer would probably set out specific requlrementS, for example, a speciflC time period of

experience in ice navigation or the like.

In仇e pa5ちin specialised risk areas such a5 Whaling, it was apparently common to place a

great deal of weight onthe experience of the master in assessingtherisk127･ Russian

shipownersmight arguethat their masters'and ice pilots'extensive experience in ice navigation

should be taken account of inthe assessment oftheirrisk and detemination of their premium.

Secondly,with respect tothe crew: aswith the master,the crew must be one generally able

to take the vesselthroughthe voyage insured12l･ Note thatthe seaworthiness by stages doctrine

is equally applicable here129･ while it is more common fわr regula士ions to set out specific

requirements relating only to也e master and piloもthey may do so in relation to仇e crew･ When

this is done, it becomes part of the implied wa-tyof seaworthinessthat these shall be

complied with･

TLe Reg7Jlations for Navigation on the Seawq,s of the Northem Sea Route, i4, require only

that the master have experience in ice navigation, while S4, para･ 2and f7 dealwithState-

asslgned ice pilots･ It is submittedthat it would bewise to navigatewitha crew which has

experience in ice navigation, insofar as possible･ Depending onthe clientandthe situation,

underwriters maywish to makethis an express waJTantyofthe policy･ Even wherethe ship is a

Russian vessel on charter to a Westem interest, it would bewise toincludethis, for the sake of

certainty.Where the vessel is not Russian, it mary still be possible to haveanice-experienced

crew, say丘om Canada or Norway. In other situations,the underwriter will have to assessthe

needin1ight of the overall situation･ Theunderwriter would presumably be Bee to stipulate a

certainnationalityof crew, but it is submitted that speciflC qualifications should also be set out,

to avoidambiguity.

Norweglan law ofFers an interesting Case Onthis point･ It may be stated as a generalrule in

Nonveglaninsurance that lacking or under-qualified crew cm make a shipunseaworthy130･

127　Dover, at 148-

128　Amould, §740; Ivamy (Marine hsurance), at 297･

129　Amodd, §739.

130　Bull, at 113.
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There is a close link between seaworthinessand safetyregulations131. Howthe nationalityof

the crew canbeinterpreted was discussed inthe OrmhnZd case132.

The facts of the 0-ld case are as follows: The ship amhmd, which had earlier sailed

under a Norwegianflag, Switched to a Cypriot naginthe fall of 1973. Insurance cover was

continued withthe same insurer, who stipulatedthatthere would continue to be Norweglan

o庁icers on board･ Underthe heading "ParticularTerms'I wasthe clause: rTWamted Norweglan

Officers.1･Whenthe幻ag was changed,the ship had one machine officer on board, a Norwegian

withan exemption a5 a Second machinist丘omthe NorweglanCOnSulate_When he left on holiday

in the spnng of 1974,another NorweglanCame On board,and was designated machine officer,

butthis second mandid not haveany certificate Or exemption relating to machine qualiflCations.

He continued as machine officer until the vessel was a total loss inthe fall of 1974. The insurer

denied liability, based onthe breach of dutytoinfbrm, as contemplated in NMIP $24, pan. 2.

The court fTound for theinsurer, and fbundthatthe insurer would not have entered intothe

contract had itknown of the lack of qualiflCation, NMIP $26, pan 1,and wastherefore丘ee

斤om liability.

It is submitted that it would be more consistent withinsurancerules generallyand, as a minor

point, more in keeping withhow other legalsystems treat crew qualification, to deal withthis aS

anaspect of unseaworthiness133. Often crew numberand qualification are covered by safety

regulations, precisely because they go tothe seaworthiness of the vessel. It is submitted it also

would have been more in keepingwiththe structure of the NMIP forthe courtinthe Ormlw2d

case to have dealtwith the non-qualification of the machine officer as a breach of seaworthiness

rules, covered by NMU S$45and 49, inthe absence of some solid basisinthe contract

establishing it as part of the dutyto inform. It may be noted inthe Ormlund casethat eventhe

assured acknowledged that both Norweglanand Cypriot crew regulations had not been complied

with･Why the court did notthen placethe issues withinthe domain of seaworthiness or, if they

had to have another possible set ofrules, as an alteration intherisk, is difficult to comprehend･

The Ormlund case may be used as good law, however, untilanOther case tums up which lays

down thatthe issue of nationalityand qualiflCation of ofrlCerS goes tOthe issue of seaworthiness

(or alteratiQn Ofrisk)･

There is no implied warrantyas tothe nationality of the ship, northatthe nationalitywill not

be changed during therisk, at least under English law134. Nor isthere any express wamty

131 Compare NMIP iS45 and 48-49･

132　ND 1978.31 Sam(均ord OT7nlund; cited inBull, at lO31104,and at 148-150.

工33　This is the position maintained by Bull, ibid., at 150-151.

134　MIA, S_ 37; seealsoAmould S680.
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created by designating a ship as being of a certain nationality, fTor example, nthe good British brig

calledthe thhnll135, asthisintheorywill not enter intothe undemiter's assessment oftherisk.

No equivalentrule was foundinthe Norwegianrules･ Quae7･e: howwillthis be applied where

the shipsare oRen Russian vessels under charter,and where in some instancesthe Russians have

a quasi-monopoly on sufficiently ice-strengthened ships?

Thirdly,with respect tothe pilot,the necessityof having a competent lice] pilot aboard, as

required by either custom or regulation, relates back tothe general seaworthiness of the vessel,

and is also a血nction of the doctrine of seaworthiness by stages, both of which are discussed

supra･ The Regulations jTor N-igation on the SeのVq)S Ofthe Northern Sea Route lay downthat

the Marine Operations Headquarters, actually part of the NSR Administration, may asslgn a State

Pilot to a vessel where the master has no ice experience, or where the master so requests136･

The Marine Operations Headquarters furthermore has power to impose one of several forms of

assistance, at its discretion and depending on conditions･Assistance may takethe formof:

leadingalong recommended routes up to a certain geographical point (shore-based pilotage);

aircraft-assisted leading; conventional pilotage; ice-breaker leading; or ice-breaker assisted

pilotage, which entailsanice-breaker leadingthe vessel,with a pilot on boardthe latter137･ It

would not necessarily be a breach of implied waJTantyif a harbour pilot were not on board when

the vessel entered into port138, providedthat the pilot was on board at other stages when

required for the purpose of seaworthiness･

By way of comparison, Canada sets out speciflC requlrementS Pertaining to ice navigators for

operations in its Arctic reg10nSI The ATCiic Shlfping Pollution Prevention Regulations139,

enacted pursuant tothe AWPPA, requirethatanice navigator be on board most vessels

navigating in Arctic waters, at most times140･ Tankers must alwq)s haveanice navlgatOr On

board141. The Regulations set out specific COmPetenCy requlrementS fbrthe ice navigator:they

must be qualifled to act as master orthe person in charge of the deck waLtCh;they must have at

least five days'experience as a master, person in charge of the watch or helmsmanwhilethe

ship was in ice conditions which requiredthe ship to make extraordinary manoeuvres or be

135　Mackie v_ PIeLZSaTWs (1810) 2 Binn. 363, cited inAmould, $681, n･ 18･

136　Section 4, para･ 2･

137　See Section 7.4 of the RegILLatioTLS.

138　Amould, §741.

139　ASPPR, supTq note 122･

140　ASPPR, S. 26(2).

141 ASPPR, S. 26(1).
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assisted by an ice-breaker142･ In addition, two deck watches aqe required143･ special

equipment, including gyro-compass, is also required･

The reasonthe Canadianregulations are mentioned here isthatthey c弧prOVide insplration

toaninsurer looking for a way to impose sufficiently stringent requirements On a Vessel, in

addition tothe pilotage opportunities provided bythe Russian regulations･ Especially ln regard to

tankers, one cannot be too cNefu1.

Finally, the competence of the pilot canalso be a part of the compliancewithlegal

requlrements, for which the reader is referred tothe discussion below.

5.4.4　Route andLimits on Navigation

The route set out in the policy is offundamental importance to the contract,all the more so

in the NSR, where a few different routesare possible,and the consequences of chooslng a

particu)ar route are magnified. For example, it is possible to go northofNovaya Zemlya in order

to avoid the 'lbottleneck'. in Kara Gates Strait betweenthatarchipelago and mainland Siberia. ice

conditions are, surprlSlngly, often easierthanthroughthe strait even though the latter lies more

to the south of thepermanent ice massif. In short, the choice of route c孤make the difference

between completing the voyage or not,withall the inherent00nsequences on such issues as

possible constructive total loss, both for shipand cargo; onthe reasonabilityand feasibilityof

salvage efforts;and on liabilityshould bunkers or cargo leak intothe ooem, either as a result of

ice hitting the hull or of leakage afterthe vessel has been sitting caught inthe ice for awhile.

Perhaps the best place to begin iswith a discussion of the usual warranties as to limits of

navlgation.

English law sets out its limits throughthe Institute Wamnties144, which principally provide

that navlgationwill not extend to specified areas northor south of certain latitudes, either at all

or at certain times of the yeaLr, Wherethe risk to navigation is likely to be greaterthan

underwritersare generally prepared to accept without special premium. The Institute Wamties

belong more properly tothe realm of time policies, wherethey operate as a limit onanotherwise

unrestrictedfreedom of navlgation duringthe period of the policy, much the way similar clauses

142　ASPPR, S･ 26(3)(a) and (b)･ It can get stricter: S. 7(b) requires any tanker entering certain areas

between Sept･ 16and 30 in 1991, 1992 and 1993, aJld carrylng Over 453 cubic metres ofoil to have a

masterand ice navigator with not lessthan1α)_句ys each experience in navigating in ice-Covered Arctic

waters On board ships of Arctic class 3 or higher.

143　ASPPR, S. 21(汁

144　Reproduced in Amould, at p. 1994;皿d in Ivany (Marine Insurance), at 561-562.
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Where the ship proceeds outsidethe prescribed trading area,the insurmcewill be suspended

forthe timethe ship is outsidethat areaJt willthen become operative agaln, uPOnthe ship re-

enteringthe permitted area･ Notethe difference from Englishinsurance,under which cover

would simply stopand remain out of effect,andany subsequent loss, however caused, would not

be covered 151. The insured does havethe possibilityof retaining cover, upon provingthatthe

transgression was attributable to some other partyor reason 152. It is possible fTor the assured to

notifythe insurer of a planned transgression of the prescribed trading area,and negotiatean

additional premium153 ･

The point of the fbregolng lS tO illustrate that bothsets of rules take the area of navigation

very seriously, as it has a direct impact onthe subject-matter of the policy. One could expectthat

insurers would be very vigilant in drafting the parameters oftheallowed areu forthe NSR.

Where there is more than one possibility, for example, aJ'0und Novaya Zemlya where it is

possible to go past this archipelago either to the north or the south, insurerswill likely stlPuhte

one wayand one way only. The stipulationwill undoubtedly be construed as a warrantyofthe

contract. It is conceivable, however, that a court would take a tolerant attitude towards a vessel

which took the altemative route if it meant gettingthrough, savingthe vessel, etc., in light of the

sue-and-labour principleand the general dutytomitigate one's tosses.

Tuming to deviation, it may be stated that bothsystems takean1.abhorrentn view of deviation

Bom the stipulated route_ A deviation inthe NSR stands to bejudged more harshlythanin other

areas;inau likelihood courts would find a breach or alteration more easily than elsewhere. This

is because it takes less ofa deviation to make a big difference onthe血te of the ship, due tothe

physical conditions･ It may also be partly related to a lack of knowledgeand general

apprehension about the area. Again, if the ship deviated fbrthe purpose of self-preservation,this

may weH be tolerated.

The case of Temple v. V/0 Sovjiach1154 is one of very few pertinent Westem cases to be

found on the issue of deviation (or even navigation!) in the NSR region. Inthat case,the

combination time/voyage charter-partyprovided in its Clause 1 for none round voyage tothe

151 At leastthis is true for a voyage policy･ A time policyallows cover to go out of effect uponthe

transgression, and to become operative again whenthe vessel re{ntersthe permitted area.

152　NMIP S38.

153　NMIP i39.

Cefor Form 235 A sets olユt a Slightly different arrangementinPart III: Transgression of the limits of the

trading area･ A slightly more onerous dutyis imposed onthe assured.When notification of an eventual
transgression is given,andthe insurer and assured areunable to agree upon new terms, the insurancewill

become inoperative as of the time of the tramg江SSion. So far,this isthe same asunder the NMIP. ne

difference lies inthatthe assured must informtheinsurer when a vessel has re-enteredthe pemitted area for
the poliq′ tO become effective again, aJld not simply letthe insurance become operative once more･

154　TefTPle v･ Y/0 So函chI l1944】 77 Lloyd's Rep- 257.
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Ram Sea一., indiはting a voyage charter yet, like a time charter, dlowed trade -1withinthe

following limits: (-) Murmansk, (-)and Igarka, Yenisey River, K町a Sea -.I,the last two being

poittts lyirLg beyondthe KBLra Sea when entry is madc舟omthe Europe弧Side･ The charterer,

V/0 Sov斤acht of Moscow, sentthe ship in ballast to lgaqka, where it took on a wgo of timber

bound f♭r Durban･ The ship was ordered by USSR authorities to put in at Murmanskand

discharge her cargo･ Subsequently, British authorities overtookthe ship on a sub<haTter (without

the shipowner's knowledge or consent, which was inviOlation ofthc main charter-pany)and

ordered the ship loadedwith a cargo of pitprops,弧d sailed to Garston, UK･ The charter-party

provided f♭r redeliveTy Ofthe vessel at a port in SouthA舟ica. The court foundthatthe contract

waLS, in essence, a voyage charter-party･ The charterer waLS held liable tothe shipowner-charteree

for afundamentaltweach of the charter-partyin not ordering the vessel to proceed immediately

to South Africa fbHowlng the discharge in Murmansk. The case also contains a discussion of the

relationship between trading limits in a charter partyaLndthe Institute Warranties155.

Under English law, deviation舟om the voyage set out inthe policy constitutes a breach of

imp)led condition entailing automatic cessation of coverage as of the time of deviation156. 1t is

possible f♭r cover to continue on modified tens, nomlally a higher premium, through use of a

l.he一d covered '1 clause, for example, Institute Voyage CIauses - Hulls Clause 2･ This is held by

the insurance market to include delayl57･ Notethat this clause also covers the situation where a

ship is towed or salved, contrary to the waLrrantyinthe policy･ CoverwiIl not ceasepending

payment of the new premium, but it isanassumptionthat a r飽SOnable premium is owlng158･

lt is common for a voyage policy to indicate onlythe starting point (termt'nzLS a quO)and

final destination (terminus a quem)159. Quaere: isthe shipthen舟ec to take whichever route it

deems to be the 'lsafest, most direct and most expeditious mode of proceedingllwithinthe NSR

withoutpenalty? There is some room to manoeuvre a regards route,albeit limited. The vessel

could, for example, travel north or southaround Novaya Zemlya or Severnaya Zemlya.An

insurer would be advised to set this out explicitly in也e policy. Where也e policy does allow血e

libeny t0 --touch and stay.I, this would probably include ports such as Tiksiand Pevek, which lie

155　Curiously, clause 34 of the charter-partyinthat case was drafted on the assumption that navlgaling

outsidethe limits of the hstitute Warranties would only suspendthe owner's insurance cover. It stipulated

that the chatterer was to obtain proper insurance and pay additionalpremiums for the periodthe vessel was

outsidethe limits.

156　Amould, S465, as contemplated in MIA s･ 46･ ne English rationale for cessation of coverage is

alteration of therisk, as more explicitly expressed inthe Norweglanrules, ibid･

157　Amould, S466.

158　MIAs. 31(2).

159　See MIAs. 25(1).
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more or less alongthe direct course of the Route160･ ports located downthe variousrivers

would probably have to be negotiated either separately, or covered byanextra premium･

Bothdeviationand delay are excused, T'nter alia, where authorised by a special terminthe

policy; where caused by circumstances beyondthe control of the masterand his employer, which

could conceivably include harsh conditions; where reasonably necessary to comply withan

express or implied wamty161, which could include a whole host of actions; where reasonably

necessary fTorthe safetyof ship or subject-matter insured, which canalso relate to wealtherand

ice conditions or could include puttinginto a port for necessary repalrS; Or fbrthe purpose of

saving human life, which is alwaysallowed162･

Norweglaninsurance views a change of route asanalteration oftherisk, subjectthen, to

termination upon 14 days'notice bythe insurer163･ NoIWeglanru1es do not go intothe same

explicit detail as the Englishrules, possibly because it is not needed in light ofNoIWeglan legal

interpretationand methodology･ It is sufficient to set out the general pnnciples in therulesand

let the parties adapt them as neededfromthere･ Notethe difference between Norweglanand

Englishrules relating to deviation: in light of the discussion supra on warranties generally,the

insurer under Englishrules need do nothing forthe insuraJICe tO Cease, While an insurer under

Norwegianrules would haveanactive dutyto inform of the termina･tion･ A practical difference

arising in the NSR which will have a definite legal impact, will be the question of how soonthe

insurer finds out about the deviation. Under English law,this would make no difFerence;the

insurer would have no liabilityas of the time of the deviation･ Under Norwegianrules, cover

would not ceaseuntil 14 days after notice was given tO terminate･ Note alsothat a deviation does

not necessarily Imply going OutSidethe trading limits set out in the policy, whatever they may be

斤amed to include,andthere wouldtherefbre be noright to automatic, immediate cessation of

Cover.

Norweglanru1esallow the assured some repneve, including whenthe assured acts to save

human life, orthe ship or insured goods164･ on a generous readingthis could include when the

assured acts to comply with the terms (equivalent to waJmnties) of the policy, asthis would be in

the spirit of the assured dutyto avert or minimise loss as contemplated in NMIP Si68-73.

Additionally, it would appear to be implicit in NMIP卓32that wherethe assured has not caused

160　See MIA s. 46(2)(a) and Rule 6 of the Rules of Construction of the MIA. SeealsoAmould, S486.

161 h Bouillon v･ Lupton (1863) 33 LJIC･Pl 37･ it was heldthat a delay atthe end ofariver stage ofa

voyage to fltthe ship out forthe sea portion of the voyage was Justifiable. mere is no reiLSOn Whythis

would not hold true for voyages encompassingtheriversthat feed into the NSR皿dthenalong the NSR

PrOPer･

162　See, generally, MIA s. 49(1).

163　Ascontemplated in NMIP §S31 et seq･, and implicitly in竜!37-39. See also the discussion in Bull, at

137elseq.

164　NMIP S35, para_ 2.
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Or agreed toanaltemtion oftherisk, i･e_, it is beyondthe assured's control, deviation would be

excused.

Quae7-e: WOuldtheseallowances fわr deviation, delayandalteration of risk apply whenthere

isanactual change of voyage, for example, whenthe ship has to tum around because of adverse

ice or weather conditions and return to the starting port? It is submitted theanswer should be in

the afFlmative, as comlng Withinanevent beyondthe control of the assured165, although most ･

oftheru1es do not seem to have contemplatedthis scenario･ It would seem most iuoglCal not to

allow suchanaction, asthe assured has a dutyto make every effort to attempt to preservethe

insured property- The vessel would, of course, have to resumethe voyage towards the original

destination - which may or may not be along the onglnal route, depending on where the

conditions have driventhe vessel - oncethe weather or other hindrance had subsided16i.

5.4.5　　Time of SeiLSOn

lt may be statedthat once a time of sailing is set out inthe insurance contract, it becomesan

express warrantythereof167. In De Maurier (Jewels) Limited v. Bastion lTnsurance Compの7y

Limited16S, Donaldson J･ stated, by way of obiter dictum in a non-marineinsurance case:

一㌧.. Inthe marine field nwamted丘ee丘om captureand seizurel'is a waJTanty

of the former character li.e.anexclusion] leaving the contract effTective in

respect of loss by other perils･ ■1WaJTanted to sail on or befTore a particular

dateH is, however, of a promissory chaJaCter ･･･ The commercial reasoning

behind this legaldistinction is clear, namely,that breach of the formertype of

warrantydoes not afFectthe nature or extent oftherisks免lling outsidethe

terms of the waJTanty; breach of a promissory waJTanty may, however,

materially afFect such risks･n

Afortiori isthe latter part of this statement true forthe NSR･

There lS, ln any event,animplied conditionthatthe voyage will commence withina

reasonable time169 which, inthe case of the NSR, would doubtless be construed according to

the exigencies of the time of sailing season･

165　See MIA, S. 49(1)仲) and (d), andAmould, SS494, 496 and 499･

166　MIAs. 49(2),

167　See, generally,the discussion in lvamy (Marine hsurance), at 282 et seq･

168　De Maun'er (Jewels) Limited vI Bastion LTLSWanCe CoJ甲any Limited l1967] 2 Lloyd's Rep･ 550･

169　MIAs. 42(1).
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Ifthe policy contains, for example, a clause stating TIwamted to sail on or befわre August

15rl,thiswi]l have to be strictly compliedwith, orthe cover will be lost. It is not likely,inlight

of the rapid ice build-up towardsthe end of the short sailing season, viz,斤om mid-September

onwards, that this will be construed by a courtanywhere as beinganything lessthana

promissory waJTanty. It is not like in more southerly voyages, where a delayed sailing may have

aneconomic impact butthe ship can still getthrough. A delayed sailing inthe NSR increasesthe

risk substantially,and in some ciLSeS Can transform it beyond what was agreed to bythe insurer.

Conversely at the beginning Ofthe season,there could be a clause stating I.waJTanted not to sail

befわre June 15Tt,andthis would likewise be construed a promissory wamty･

Ifthe policy lS Stated to begin "斤om Murmansk'-,therisk will only attach as舟omthe time

the ship actually sails舟om that port170･ Ifthe policy is -Twarranted to sail on or befTore August

1511,and applies 1-atand五･〇m1-, for example, Ilatand丘om MumlanSk",theriskwill attach while

the ship is in good safetyat that port or even a roadstead171. This is consistentwith

seaworthiness by stages doctrine discussed earlier･ The result would probably be different under

NorweglaninsuranceっfTorthe same reasons as discussed earlier.

Norweglanrules do not contain any specific provisions relating to the time of year, either･ It

is submittedthat ∞ntract clauses relating tothe permitted sailing season would come underthe

general duty-to-infわrm provisions found in NMIP $24 et seq., that is, they would'beanintegral

part of the tens on which the insurer would agree to underwritetherisk. Thus, if the

underwriter would not have agreed to underwrite the risk had it been disclosedthat the ship

would sail in mid-October,and the ship sails in mid10ctober,then there would be no insurer

liability, NMIP i26, para. 1. If the insurer would have accepted to underwrite therisk, but only

on condition that the ship was of a certain class higher thanthe one itinfTact was,thentherewill

only be liabilityas canbe attributed to the lack of sufficient ice class. If it canbe shownthat ice

conditions were roughly the same, say,inmid-August (usuallythe best sailing time)and mid-

October,and that the hull damage was due to the ship not being sufficiently ice-strengthened,

this will tend to augment the liabilityoftheinsurer_

5･4･6　Compliancewith RequlrementS Set by Law or the Public Authorities

Compliance with thistype of condition could take many forms, depending on weather, ice

conditions, what the Russian authoritiesincharge of the Route required,and so on. Legal

170　Amould, i463. The issue of whether a ship has actually sailed, for the purposes of attachingtherisk,

has beenthe subject of a number oflawsuits, btrt will not be dealt withhere. SeeAmould,喜695 et seq.

17工Ivamy (Marine lnsurance), at 115-116. Seealso Rules for Construction of Policy set out inthe First

Schedule tothe MIA 1906. Rule 3(a) stBLteS: "Where a ship is in占ured at and from a particular place, aJld

she is atthat place in good safety whenthe contract is concluded, therisk attaches iⅡ皿ediately."
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requirements Canincluderules relating to either number of crew or to having certain specialists

on board, e.g.,anice pilot. In light of the implied wamtyunder English lawtha,tthe operatio-n

be a･ legal one carried outina legal manner172, loss ofcoverage would be a certainty if one

were tempted to ignore Ru.ssianrequirements of accompaniment or pilot supply, even lfthe7･e

were in fact no ice at the time ofsailing･ The Norwegianru1em mentions only lTillegal

purposesTT without going intothe mannerinwhichthe navigation is carried out, althoughit does

put a dutyon the assured tointervene once it is knownthatthe vessel is being used for illegal

pu叩OSeS, Or else lose也e cover･ Wle也er也e Nonvegian NMIP mle would be extended to

compliancewithsuchthings asthe Regulations just mentioned is a matter of conjecture. Insurers

remaln, Of course,缶ee to stlPulatethis, and most likely would oncethey were made aware of the

Regulations174･Another example is Canada, where insurers usethe standards of the ASPPR in

setting their requlrementS･

We have seen how a pilot may be required by law;this go占s to seaworthiness･ For example,

$7.4 0f the Regulations jTor Nmigation on the Semvcys of the Northem Sea Route stipulate:

1.Compulsory icebreaker-assisted pilotage is established inthe Proliv

Vil'kitskogo, Proliv Shokal'skogo, Proliv Dmitriya Lapteva,and Proliv

Sannikova due to adverse navigational situation and ice conditions and fbr也e

purpose of ensunng safTe navigation･-t

For other areas, the Marine Operations Headquarters is丘ee to impose what amgements it

sees flt,inlight of ice conditions. Icebreaker-assisted pilotage is de丘ned in a footnote asanice-

breaker leading a vessel, with a [Russian-supplied] pilot on boardthe latter･ There are times,

albeit in丘equently, whenthese straits are ice一缶ee･ Nonetheless, due to shallowness and other

considerations, the NSR Administration has deemed it important enough to require all vessels to

receive assistance.

Legal requirementsare legal requirements･ An English court, in true Common Law fashion,

Would likely leave it up to the Russian1aw-making body to makeanyamendments･ Putanother

way, while the unaccompanied shipmight be technically, defacto seaworthy, it would be legally

unseaworthy175, 0r at least in violation of Russianlaw･

172　MIAs.41.

173　NMIP §40.

174　Personal communication withAnders Cleve, Gjensidige Forsikring, Lysaker, Norway･

175　Compare Norwegianrules, which view seaworthiness and safetyregulations asintertwined concepts:

NMIP iS 45-51.
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It has been held in English lawthat where a ship warranted to sail withconvoyinfTact sailed

without itand went downin a storm,the underwriter was held not liable fbrthis loss176. 池is

may well happen inthe NSR, fTor example, whenthe Russianauthorities so requiredunderthe

Regulations for NLn,igation on the SecwLyS Ofihe Northe'･n Sea Route. It isalSo a common

method of travel through ice-filled passages, even inthe absence of legal requlrementS･

Conversely, it could be concluded kom these casesthat where a ship was warranted not to sail in

convoy, breach of the clause would dischargethe insurer B'om liability, even inthe absence of a

link between the fact of sailing in a convoyand a subsequent loss. Quaere: what if the ship

sailed in convoy in an emergency and damage occurred either during or aRer (note: not becazLSe

of) the transit in convoy? It is submittedthat the insurer would not be discharged from liabilityin

thisinstance, as it would go against the spirit of the "sue and labour" clause･ It is furthermore

submitted that cover would not be lost even if damage was caused by some factor inthe transit

in convoy, fTor the same reason･ Thus, if there was a collision, nomlal collisionrules and liability

Would apply･

Legal requirements relating to certificates on board relate more to P&Ⅰ, andare therefわre not

discussed here.

176　HibbeTI v Pigou (1783) Marshal1, I7LT･, at 292;also Yorkshire ITLS. Co･ Ltd. V_ Cbmpbell l1917] A.C.

218; cited inAmould §683.
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5･4･7　Equipment on Board

Tbis element, again, goes back tothe issue of seaworthiness177:the ship must be properly

equipped withstores, provisions,and all otherthings whichthe custom of trade has made

requisite for the voyage. ne dra允 RequiT･ementS foT･ the DeLu'g72, Equli7ment and SulPIy of

Vessels Navigating the Northern Sea Route, mentioned earlier, re00mmend that all vessels

navigatingthe NSR have on board a 30-day supply offuel, a 60-day supply of fbodand a

distilling plant17g･ Insurers, oncethey become familiar withsuch documents, will probably start

requlrlng Whatever is recommended as a matter of course179･ The items required wilHikely

come to be considered as part of the implied wamtyof seaworthiness. Under Norwegianrules,

they will likely come in as part of the dutyto infわrm, and the terms on whichthe insurer agrees

to undenvrite the risk.

At a more technical 一evel, at lea5t也e fbllowlng equlpment WOuld like一y be required on board:

GPS (global position system); gyro-compass; marine radar and echoISOunding devices; VHF

(very high舟equency)and MF (medium鮎quency) radio; area-specific chartsand publications;

and Englishllanguage communications systemsl名0･Wherethesethings are "warraJlted on

boardTt, on can expectthatthey will beprimafacI'e read as strict wamties, in light of their

importance in an area such asthe NSR･ The possibilityis always open, where cover is on the

canadian marketlSl, to have them read as mere exceptions to cover, but a client should not be

advised to rely on this kind of reasoning and仇inking･

Individual insurers stZuld舟ee, of course, to modifythis listand to classifythe stipulations as

theywish.

177　See lvむny (Marine hsurance), at 297･

178　Mikhailichenko, Tromsm Conference･

179　Seethe CanadianASPPR, i27, which requirethe vessel to have sufBcientfuel and fresh water on

board forthe voyage, according to the intended-zones, and a 30-day supply of food･

180　Personalcomnunication withAnders Cleve, Gjensidige Forsikring, Lysaker, NoIWay･

181 This would be in light of the Bamcell II case, discussed earlier･
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5. 4_8　　S ervices

Services, drydocks and facilities would be requiredalongthe Route.Anabsence of these

would probably not lead to a loss of coverage, sinceanunderwriter would simply not take onthe

risk inthe first placewithoutthis requlrement Satisfied.

Nonetheless, lt lS Submittedthatthe presence of services alongthe Route would probably not

be considered a warrantyinthe promissory sense of the term, but rather a suspensive condition,

in the meaning contemplatedinthe Bamcell LJ cue･ Ifjor example, a repair facilitywere out of

stock ofagiven part in Tiksi when a ship required it, it would hardly be inthe spirit of the

insurance policy simply to cancel cover, without there beingany fTault or knowledge onthe part

of the ship's master or owner before she arrived in Tiksi･ Conversely, if several of the repair

facilities along the Route were chronically out of commonplace spare parts, traffic Was routinely

haltedand delayed fTor this reason,andthe shipowner knewthis yet represented tothe insurer

that satisfactory repair facilities were presentalong the Route, this could lead to a loss of cover

as丘om the time the shipowner became aware of chronic losses or misrepresentedthis fTact to the

insurer, whichever were earliest. This scenario would go to the issue of misrepresentation on the

part of the assured, under English law. Norwegianrules would treatthis as part of the dutyto

infbm.

By way of reminder, note that where repalrS are required along也e Route,也e shipowner

would have to disburse the funds forthe repalrS andthen receive reimbursement丘omthe

insurer, up to the insurance value.

5.5 The Role of the AccidentsnLoss Record

This goes back to the dutyof disclosure,anessential element of the trust relationship

between insurer and assured.

As a generalproposition,the most important factor inrisk assessment for underdting

purposes isthe shipowner's previous reccrd182. If a company is new tothetype of trade, i.e.,

Arctic shipping, or new to the insurance market, asthe Russiancompanies will be, itwill take

time before the underwriters can get a I-feelf. fTor howthe shipowners operateintheir field.

Consequently, in the beginning, Shipowners canexpect highpremiums, even where statel0f-the-

art ice-breaking technology lS uSed･ Oncethe shipowner has built up a good track record,the

premiums can, logically, come down･ It is inthe shipowner'Sinterest to invest in preventive

measures so as to keep the loss rate as low as possible;'thiswill translate into savlngS inthe fわrm

of reduced insurance premiums･ Market fわrces would dictate a reduction in premiums following

182　Spears, at 147. Personal comunication withAnders Cleve, Gjensidige Forsikring, Lysaker, Norway.
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an accq)table performance during a policyperiodフeSPeCially wherethe shipowning customer i.s a

largeinterest and source of premiums.

5.6 ExceptionsandLimitations on Cover - the NtlClear Isslle

Damage caused by nuclearSources have traditionally been excluded丘om cover as a matter of

course,under bothEnglishand Norweglanrules. Sincethe backbone of the Soviet Arctic fleet is

its nuclear ice-breakers,this isanissuethatwill have to be addressed up舟ont when Russian

shipping interests and Westem insurers sit downto drafttheir insurance agreements. This section

will alguethatthe systematic avoidance of anything nuclear has more to dowithperception than

fact,andthat vessels should not be financially penalised in premiums fわr receiving assistZLnCe

fi･om a nuclear-powered vessel･ There are two pnncipal sides to be addressed inthe statement of

the problem: hull cover fわr Russianor fわreign c打gO-Carrylng Vessels which are ledthrough the

NSR by a nuclear-POWered ice-breaker;and hull cover fbrthe nuclear ice-breakersthemselves.

Their legal statusand contractual treatment differ.

First of al1,the vessels which will be led by nucleu-Powered ice-breakers: Westem insurers

seem to take a blanket, "nothank-youT. attitude to anything nuclear. Onthe English side, Clause

23 0f the Institute Voyage Clauses - Hulls states:

T.23. NuclearExclusion. In no case shallthis insurance cover loss damage

liabilityor expense arising B-omany weapon of war employing atomic or

nuclear fission and/or fission or other like reaction or radioactive force or

matter."

In addition, Institute Voyage Clauses - Hulls, Clause 4.1.6, cited above, goes only so fTar as to

cover loss of or damage to the vessel caused by nbreakdownof or accident to nuclear

installations or reactorsll_ A reading of the clause on its construction would not appear to include

nuclear-Powered ice-breakers, asthese would not naturally be considered an TTinstallation.1 within

the meaning Ofthe clause. The placlng Ofthe term1.reactorsl- alongside "installations'l would

appear to indicatethat flXed, as opposed to乱oating, nuclear fTacilities were whatthe drafters of

the clause had in mind, thatthey meant to include a situation, fTor example, where a vessel sailed

too close to a nuclear instalhtion located nearthe water.
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Norwegian Cefor Form235A is even more categorical:

‖1. Nuclear exclusion.

This insurance does not cover loss directly or indirectly caused by or anslng

丘omthe release of any kind of atomic/nuclear energy丘om any kind of

source.

If a peril as mentioned above has contributed to a loss,the whole loss shall be

deemed to be caused by such peril.

The assured has the burden of provingthatthe loss is not caused by a nuclear

peril.Tl

This clause, thenっlS even more limited thzm the English Clause 4.1.6, as it would not even

appear to cover loss of or damage tothe vessel caused by r.breakdownof or accident to nuclear

installations or reactorsl.; it excludes atomic or nuclear energy jiom any kind of source. The

NMIP does not contain any specific provisions on nuclear perils･ Indeed, one may speculatethat

they were not contemplatedin1964,althoughthey may make the list whenthe Planis revised in

themid-1990S. One may be fTairly sure, in ally event,thataninsurer would insert a clause similar

to the CefTor provision, in light of the general knowledge aboutthe use of nuclear ice-breakers by

Russian interests.

If one takes thesetypes of provisions at face value, there isanimpedimentwithrespect tothe

NSR inthis connection, since so many of the ice-breakers usedthere are nuclear-poweredl名3 ･

Thus, whilethe Moskva, Yermakand Kapiim2 So7･Okin classes of non-nuclear ice-breakers would

primafacie be acceptable to Westemunderwriters,all nuclear ice-breakers of the Lenin, Arktika

and Tq,my classes would have to be negotiated,

In fact, so long asthe免ult does not lie on the part of the led vessel,there should not be a

problem. The most common scenario fわr the NSR will be a Russianor foreign vessel followlng

an ice-breaker, which may be conventionally- or nuclear-powered, depending on area of

navigation, avai1abilityofvessels, etc. If the vessel being led incurs nucleN damage due to fTault

on the part of the leading vessel, it correctly fTalls to be covered bythe P&Ⅰinsurmce of the ice-

breaker, So the hull clause of the led vessel does not even come into play. Likewise, on也e I'&I

side, any damage caused tothird paltieswill be the problem of the ice-breaker, notthe led

vessel. Thus, cargo-carTylng Vessels, Russianand foreign, should not be subjected to ally

additional hull premium on the groundsthatthey may be led by a nuclearice-breaker.

A problem canarise if the led vessel is a.t fTault in a collision. Ifthe led vessel should collide

with an ice-breaker due partially or entirely tothe fTault of the led vessel,the hull cover will not

183　See Brigham (Transp()rtation), at 125 et seq･
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cover nucleaLr damage tothe led vessel, as evidenced by clauses such asthe one above･ By

extension, norunning downclause (under whichthe hullinsurer would cover 3/4 liability)

becomes applicable, either, at least as regards nuclear-source danage･Liabilitybelongs tothe

domain ofP&I but, aswill be demonstrated inthat section, norwill P&I cover enterthe picture

unless special terms are negotia-tedwiththe P&I club･ Non-collision damage caused tothe ice-

breaker or other vessels by or due tothe fTault of the led [cargo] vessel likewise becomes a P&I

problem, regardless of the source of daJnage, but much will tum onthe tens of the P&I cover_

The main point oftheforegolng is to i11ustratethat丘om a legal, technicaland insurance-

related standpoint, hull cover is possible fTor vessels whichwill be led by nuclear-Powered ice-

breakers in the NSR･ In the absence of fault on the part of the led vessel,the nuclear-Powered

ice-breaker is left holding much of the expense and collision liabilityif nuclear-source damage

occurs･ The questionthen becomes: whattype of hull cover is obtainable fわr a nuclear-powered

ice-breaker?

There are no precedents fわr this on Westem markets. Nuclear-Powered ice-breakers have

traditionally been self-insured bythe govemments which ownedthem･ hthe case of the USSR,

this was the solution under the old system, since everything was govemment-ownedinaPy event･

The various shipping companies have now become pnvatised, however,and have inheritedthe

partially nuclear fleet of their old State enterpnses･ The necessary streamliningthey have

undergone has put limits on their abilityto self-insure･ One possibilitymight be for a

combination of Russian State insurance specially set up to helpthe companieswithnuclear ice-

breakers,withpart of the cover being ensured there andanother portion on a Westem market.

This could be envisaged as a transitory measure, to remain in effect until conversion over to a

non-nuclearfleet canbe completed_

Conceptually speaking, hull cover fわr nuclear-Powered ice-breakers isthe same as fわr

conventionally-powered vessels･ The same factors discussed above fわr cargo-carrylng VeSSelsalso

apply to nuclear-powered vessels,withthe necessary adaptations, of course･ The general

seaworthiness of the vessel is a basic requirement for any vessel･ Vesseltypeand class relate to

teclmical staJldards, as fTor non-nuclear vessels. The competence of the master, crewand

specialists on board will likely bethe subject of special requirements; management Classes

discussed earlier may become relevantinthis connection･ The route pュa-edand limits on

navigation may be of greater or even lesser import according tothe circumstancesandrisk of

accident, as a nuclear vessel has more leeway as to where it will navigate･ The time of season

will be significant, but agalnwill be moreflexible fわr a higher-powered nuclear vesseL The

equipment On board will of course be a5 essential a5 fbr00nventionally-powered vessels･

Likewise, service alongthe routewill carry the same importance as for conventionally-powered

vessels. Insurerswill have an interest in being infわrmed of the ongolng maintenance of the

vessel, which will probably be achievedthroughregular inspections and certiflCate issuances

fromanAdministration or classification society.
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There are good reasons to allow cover for vessels being guidedthroughthe Route by nuclear-

Powered ice-breakers. Perhapsthe most fundamental argument to be made isthatinsome parts

of the Route at certaintimes, it isthe only way to get through. Surely aLmVlng at destination,

even using nuclear power, is more advantageousthangetting caught inthe ice,with allthe

implications of loss of use of the vessel, possible constructive totalloss, lost proflt, etC･ That

being so, there are also environmental considerations. If nuclear-Powered ice-breakers must be

used,they must be used in a manner which putsthe chances of envirormental damage at a

minimum. SafTety, maintenanceand proper crewing must be top priorities. A good track record

will translate into lower premiums.

Russian shipping companies do have other, more long-term optlOnS,the first being to fTocus

on developing its non-nuclear Beet drawing on the example of Canada･ The technology is

available for a non-nuclear Polar Class 8 vessel, corresponding roughly to somewhere between

RussianShip Registry Classes LL2and LLl. The advantages would panout on many舟onts:

lower premiums due to greater acceptabilityofthe vessel by insurers, lowered haz打d forthe

environment, less exposure to liabilityto cargo shipowners and cargo owners.

Canada uses a conventionally-powered fleet to monitor its Arctic･ While Canadian sources

lament the lag behind the Russians in Arctic ice-breaking technology, plans for a nuclear-

powered Polar Class 8 were shelved in 1981, after a five-year fTeasibilitystudy,and no new

projects have surfaced134 ･ Even plans for a conventionally-powered Polar Class 8 ice-breaker

were cancelled in 1987, due to budgetary constraints, leaving Canada witha number of Class 4

Conventionally-Powered ice-breakers,and several loweトClass vesselsli5･ The issue of insunng

nuclear-powered vessels fTorthe Arctic hastherefbre not ariseninCanada･ 0也er Arctic-rim

countries such as Norway or Finland have not venturedinto such construction, either. This is not

to say that Russia should downgrade its ice-breaking fleet, simply contemplate a shift in

technologlCal fわcus.

Whattype of coverthat could be obtained either fわr these ice-breakers or for vessels being

escorted throughthe Route by them is, at this juncture, unclear. The case is stronger for cargo-

carrylng Vessels being led･ One scenario which, it is submitted,will probably never happen is a

tankerwith oil cargo being escorted by a nuclear-Powered ice-breaker. The legal, practicaland

environmentalconsequences are simply morethananyone - insurer, shipowner, cargo owner -

would probably want to take on. Already, oplnlOnS are divided a5 tO Whether oil should even be

canted throughthe Route186. The best advice,then, would be to avoidthistype of cargo where

a nuclear ice-breaker is involved.

184　La-on, VanderZwaag, at 136 etseq.

185 laid.

186　See Wergeland, at 191.
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5･7 Some Conclusions RegardiJIg Hull IJIStLrnbCe

The question most would aLSk atthis polnt is: is hull insurance possible forthe NSR? PT･t･ma

facL'e theanswer must be yes･ Insurers awe, as a std,ting premise,willing to insure aLnything. Some

case-)aw and nuanclng Would go a long way to clemng up just what is covered underthe

varioustypes of policies on the various markets, butthe鮎mework legalmachinery is in place

for00ver, at least inthe countries wherethe marketsare. If the RussianSwish to establish more

elaborate requlrementS,thesewill still come under the heading of 'Icompliancewithall legal

requlrementS" as far asaninsurer is concemed.

Some more nuancedruleswith regard to ice and time of seasonmight be desirable, but aLre

simply not in existence･ Eitherthe legislationand markets involved have not had to deaIwith

them extensiveJy as yet, or such factors have not been a highpriority inthe overall scheme of

things･ With a bit ofdeveJopment in this market, perhaps premiums could one day be ･･nuanced-I

to renect betterthe actualtime舟ame of greaterrisk.

The issue of nuclear-powered ice-breakers will have to addressed specifimllyand in detail by

aH pJayers･ At present, it is a very new area and Westem insurers are justifiably concemedwith

the use, safetyand management of nucle打ice-breakers. The road to a workable solution for all

is to be found via communicationand airing of aH concems, as well as through continuous

efforts at improvlng technology.

What itwilI really boil down to in reality is whether it is commeTICially feasible, i.e., whether

premiums can be kept low enough to makethe savlngS in time and distance competitive as

against, say, the Suez Canal Route, for trade between Europeandthe Far East･ Only time and the

markets cananswer this question. nLe Problem is not unique tO the NSR:

1.At present, one of the major impediments toincreased Arctic shipping tin

Canada] isthe highcost of insurancethrough Arctic waters. Ananalysis of

therisk exposure in such travel andthe consequent adoption of approprlately

worded clausesmight aHow the risk to be tailored sothatthe cost of Arctic

transport can be more reasonable･ This isalso an a- in whichthe Federal

Govemment maywish to provide reinsurance to a nedgling market, much as

it is forced to do in times of crisis, such as wartime, whenrisks aLre too great

for underwriters to absorb alone187l If Canadianpolicyinthe NorthincreLaSeS

shipping activitythere,this shipping c弧Only take place on a commercial

basis oncethe cost of marine insurance is factored intothe cost of shipping.

This c弧OnIy be accomplished once it is possible to predict whatthe true

187　This is somethingthe Russiangovemmentmight consider doing for a trzmsitoryperiod, in light of the

very hightentative premiums being quoted by some Western insurers･
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liabilities are･ If expertise relating to Arctic shipping lS gained by Canadian

underwriters,thenthey may be able to providethatriskanalysisfunction for

other Arctic shipping outside Canada･n lSS

188　Letalik, Gold, at 275-276.
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6･O Cargo IJISuranCe

6.1 General

Much of the foregoing discussion about hull insuraJICe is equally applicable to cargo

insuraJICe,that is, cover relating to goods, propertyor merchandise carried on boardthe vessell.

Indeed, when it isthe twothat are together onthe seas,their respective fTates,and consequently

lega一 treatment, can o洗en be intertwined･ Cargo insurance, like hull insurance, is primarily

targeted at protectingthe owner's interest in the capital value of the subject-matter insured.

Consequently, the basic structure of cargo insurance is the same as hull insurance2･Who takes

out a separate policy on cargo will usually hinge on the te-s of也e [usually] sales con廿act:

CIF, FOB, etc.

English law deals withcargo insurancethroughthe MIAand a series of Institute Cargo

clauses3, which cover transport by landand sea,withair transport being dealtwithinseparate

clauses. There is a close interaction inthe ICCs withhull insurance.

With respect to seaworthiness, fTor example, while MIA s･ 40(1) statesthat there is no implied

wamtyregardingthe seaworthiness of the goods being shipped, MIA s･ 40(2) holdsthe assured

to a strict warTantyregardingthe seaworthiness ofthewesse14, unless the contract provides

otherwiseS. TtOtherwise.. Canbe provided fわr via use of the Institute Cargo Clauses. Clause 5 of

al1three sets of Institute Cargo Clauses sets outthatthere is no seaworthiness admittedwith

respect to the vessel, unlessthe assured was privy to theunseaworthiness 6･ ni告 implies a

different wamtyvis-a-vis the insurerthanis usualinmarine insurance･ Inthe case of a

wamtytheinsurer need not provethat the assuredknew of the unseaworthiness, Only as a fact

that the vessel was unseaworthy, in order to avoid liability. ICC Clause 5.1 requiresthe insurer to

prove knowledge of unseaworthiness onthe part of the assured･

1　Brown, atC6.

2 1〕rZekhus, Bull, Wilmot, at lll･

3　hstitute Cargo ClallSeS (A), (B), and (C), Olereinafler ICC); reproduced in Ivamy (Marine hsurance), at

516 et seq. ICC (A) isanal1-risk insurance, while (ち) and (C) are on a named perils basis･ Seealso

hstitute War Clauses (Cargo) and hstitute Strikes Clauses (Cargo), reproduced in ibid･

4　mis is consistent withimplied warrantyof seaworthiness of the vessel, contemplatedinMIA s･ 39･

5　MIA s. 34(3)allowsthe insurer to waive a breach ofwa汀anty, therebyallowing forthistype of

dispensation･

6　ICC Clause5.2.

118



Norwegian caLrgOrules do not contain any provision relating to unseaworthiness, although

Cefbr Fom 222 $17.2 does exclude ∞verage in case of the c町gO not beingincondition to

withstaJldthe normal stress of the voyage contemplated; $17･3 excludes coverageincase of

inadequate marking or packing. A high standard of care would be imposed on a partyshipping

goods throughthe NSR.

6.2All-risk Cargo Insurance

All-risk insurance is possible, evenunder English law, throughICC (A),withthe principle set

outin Cl.1:

1.1. Risks Clause. This insurance covers allrisks ofloss or damage to the

subject-matter insured, except as provided in Clauses 4, 5, 6 and 7 below･1t

The pnnciples applicable tothe all-risk concept were considered in British md ForeiB77

Mwine lTnsurance Co v Gaunt7_ The assured claimed fTor damage to wool which had become wet

on a voyage舟om Patagonia, Chile to Bradfbrd, England･ The policy stated: "Includingal1risk of

cra氏river coasters, hulks, transhipmentand inland carriage by landand fわr waterand allrisks

斤om the sheep backand/or station, while awaiting shipmentand/or forwardinganduntil safely

delivered (...)with liberties as per bill of lading." The insurer argued, firstly,thatthe assured had

TIOt Proven afrlrmatively some casualtyor fortuitous occurrenceand, secondly, that the cargo had

been carried on deck, contrary to Rule 17 of the Rules of Construction of the MIA･ The actual

cause of the damage was unknown. Nonetheless, the assured succeededinthe claim･ The case

stands for the pnnciplethat under all-risk insurance in English law, where allrisks are covered

by the policy and not merelyrisks of a specified class or classes, the plaintiff discharges his

specialonus when he has proventhatthe loss was caused by some event covered bythe general

expression, and he is not bound to go Rユrther and provethe exact nature of the accident or

casualtywhich causedthe loss. Furthermore, as regards a cargo being carried on deck,aninsurer

is bound to knowthe usages of trade, and ifheknows that camage on deck is likely, specific

disclosure ofthat免ct is not required,and separate coverage is not necessary.

While this second point may not become pertinent in NSR navigation,the first point is of

greater import, as it will ease evidentiary difrlCulties. This is not a negligible factor when one

considers how difficult it may be to secure infわrmation in some instances.

7　Bn'Tish and FoT'eign Ma77'rie ITLSuranCe Co v G皿TZZ l1921〕 2 A.C. 41
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Insurance on a named-perils basis may not be as disadvaJltageOuS in relation to all-risk as it

sounds, especially when one considers ICC (B) Cl. 1.1.4:

M[1･ Risks Clause. 仙is insurancc covers (...)】

1･1･4 Collision or contact ofvessel craft or conveyance withany external

object other thanwater"

This has been interpreted to include collisionwithiceS･ Presumably'this could include pack

ice, ice noes,and jetties built onthe pelma丘ost, used in some parts of Siberia9.

Norwegianru1es treat cargo separately, witha Norwegian Insur-ce Plm2jTor the Cam'age of

Goods of196710, which covers goods under transport ofall kinds: air, landand sea. The basic

coverage is all-risk, as per NCIP $17･ The Planis, however, no longer of practica一 interest, as a

major review is under way to harmonisethe NorweglaJI Clauses withthe Englishll･ Thus in

血ture itwill make less difference on which market a cargo owner obtainsinsurance.

A more useful reference for the moment might be Cefor Form222, which sets outtypical

terms for Norweglanal1-risk cargo insurance12･ Many of the terms can be matched with

provisions of the NMIP･ $13 sets outthe generalalトrisk principle, while $14 spells outthe

limitations fわr deck cargo. Section S18 exemptsthe insurer舟om liabilityinthe case of

containers, etc･, being unsuitable fbrthe transportinquestion･ This should be kept in mind by a

partyWishing to insure cargoes for passage throughthe NSR, where conditions are generally

much harsherthan in more southerly areas.

$17 contains the exceptions kom coverage･ The ones of most interest forthe present purposes

include S17.8, which exempts the insurer kom liabilityinthe case of a nuclear accident This

could become relevant if a nuclear-Powered ice-breaker were usedand there wasanaccident

during passage.Liabilitywould primafacie be covered bythe ice-breaker owner's P&I

insurance. If there were a collision caused bythe fault of boththe cargo-carrying VeSSeland the

ice-breaker, the most usual scenario,the latter orthe latter's P&I would have to cover, asthe

contract of camage betweenthe carrierand the cargo owner would most likely contain a both-to-

blame collision clause exemptingthe carrier丘om liability･ If the collision were solelythe fault

of the carrier,the both-to-blame clause would舟eethe carrier丘om liabilityvis-a-vis the cargo

owner, although normal tort liabilitywould lie vis-a-visthe ice-breaker fわr damage caused to it.

8　Bra3khus, Bull, Wilmot, at 117.

9　SeeWatson, at 172-173.

10 Norwegian ITLSuTmCe P加foT'ihe CaTTiage-of Goods of 1967 (NCIP)･

ll BI･Zekhus, Bull, Wilmot, at 109-110.

12 Sjgassurand8reneS Centralforening Formnr･ 222, Desember 1989 (Cefor Fom 222)-
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Aノ1ause such as Cefbr Form 235A, Clause 1, Would leavethe cargo-carrying Ship inthe position

of having to bearthe loss･ The both-to-blame"ollision clause would not apply in situations of

non-collision which nonetheless causedanaccidental release of nuclear energy. To be onthe safe

side,the carrier would be wise to insertanexoneration clause inthe contract of ca-age

stipulating no liabilityofany sort in connectionwithdamage caused bythe release of nuclear

energy, thereby leaving the entirerisk onthe ice-breaker owner･ Inthe absence of such a clause,

whetherthe carrier's hull or P&I insurance would cover would depend on what had been

negotiated withthe hull undemiter or P&I club･

It would be up to the insurer whether or not to cover goods being carried on deck･ Under

English law, these must be covered under a separate policy13, while under Norweglanrules, the

all-risk coverage is reduced14･

6.3 Exclusions From Cargo Coverage

With respect to exclusions舟om the policy, these would appear to be similarunder bothal1-

risk and named perils cover･

The flrStand princIPal exclusion concemswi1丘ll misconduct oftheぉsuredand is self-

evident15.

The second exclusion relates to inherentvice of the cargo16･ This is a relative concept; what

canbe damaging tO One Cargo may be hamless toanother,and howthe damage occurs is of

relevance. Sea water getting into metals would be a definite example of ham to a cargo, but it

would not necessarily be due to an inl1erent Characteristic of metal. If the metals were stored by

the shipper (the person shipping the cargo, not the ship operator)inanunsuitable manner for a

voyage acrossthe NSR, that would be inl1erentvice. Conversely, if the metals were properly

stored but the ship's crew le氏certain passages to the hold openthus allowlng Water in,the harm

would not be due toaninherentvice inthe cargo･ This concept ties in withthe exemptlOn丘om

coverage of loss due to improper packaging or improper preparation of the goods for

transportr7. English and NorweglanClauses would appear to meet on this point in thatthey are

13 MIA, Schedule 1, Rule 17, paragraph 2･ Br器khus, Bull, Wilmot, at 112･

14 This Bows fromthe wording of NCIP S23, and is treated as皿alteraLtion oftherisk as contemplated in

NCIP S42 et seq. See Bull, at 139_

15　See MIA s. 55(1), ICC Cl. 4.1, NCIP含61. Cefor 222 allowsthe insurerto cancelthe cover inthe

event of the assured b血ging aboutthe c鮎ualq,:雪i56and 57.

16 ICC Cl. 4.4, NCIP喜22, Cefor Form222, S17.2.

17 1cc Cl_ 4.3, NCIP竜22(C), Cefor Form 222, i17_3_
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bothobjective, l･e･,they apply irrespective of whetherthe cOnSlgnOr,the assured oranyone else

has been at faultinrespect of the improper packaginglS-

A very Important exclusion for NSR purposes relates to delay: loss caused by delay lS

excluded丘omthe standard cover in most systems19･ ICC Cl･ 4･5 excludes loss一一proximately

caused by delay, even thoughthe delay is caused by arisk insured against (except expenses

payable under Clause 2 above)1.20･ NCIP S68 sets outthat physical damage to the cargo, e.g.,

rotting bananas, due to delay caused by a specified peril, is covered wherethere has been a delay

of at least 30 days21. Afortiori consequential loss due to delay is not compensated22_ This

includes loss due to a fall in market price of the commodity,andthe like.

A fourth exclusion relates to unseaworthiness of the vesseL This point is discussed szpT･a.

One last category of exclusions relates to deliberate destruction of the subject-matter bythe

assured23, and loss caused by nuclear weapons24･ As mentioned above, it isthe exception in

Cefbr Form 222, i17.8 that is of greater interest, in connectionwithnuclear-Powered ice-

breakers.

6.4 What is Covered Under Cargo Insurance - Scope of Loss

Basically, the losses covered under a cargo policy arethe sue as under a hull policy,with

some modifications.

To beginwith, the cargo policy covers physical loss of the subject-matter insured. TLe loss

can be total or partial. Total loss occurs when the assured is deprived of the subject-matter

insured or it is destroyed25･ Norweglanrules go a step further by providingthatthe caLrgO is to

be considered a total loss if its value has been decreased by 90 percent26･ TheかⅡA has no such

rule. However, while both Mn and NCIP providethatthere is a total loss where the assured is

18　BrzEkhus, Bull, Wilmot, at 125.

19　Brzekhus, Bull, Wilmot, at 125.

20 ICC Cl. 4_5,･also MIA s. 55(2)(b)_

21 NCIP i68, i. This is now dealt with more practically in, e.g., CefoI. Form 222, i17.7.

22 Excluded by ICC, NCIP §70and Cefor Fom 222, i29･ ICC Cl･ 4･5 could beinterpreted as excluding

c甲ital loss: nloss damage oT'ePeJWe Caused by delay - n (emphasis added)･

23　Excluded by ICC Cl. 4.7,althoughthis is not found in ICC (A)･

24　Excluded by ICC Cl. 4.8, Cefor Fom222, S17･9･

25 MIA s. 57, NCIP壱65 (a) and (ち), Cefor Form 222奄32.

26　NCIP竜65(e), Cefor Form 222 $32･4･
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deprived of the goods aJldthere is no possibilityof recoveriilgthem27,the English provision is

supplemented by aru1ethatthere is a constructive total loss even when the assured is only

unlikely to recoverthe goods28･ NCIPand Cefor Form222 containno suchrule.

Here arises a slight difference as comparedwithhullinsurance inthat there canbe a total

losswithout any physicaldamage of the goods whatsoever, due to loss of the adventure. This

occurs whenthe transport isinterruptedand it would be prohibitively expensive or impossible to

bringthe goods tothe proper destination within a reぉonable time.Wherethe cost of forwarding

the goods to the final destination exceedsthe value of those goods on arrival, whichtheinsurer

normally covers29, it is temed a constT7LCtive total loss30･ The chances of a constructive total

loss occurnng onthe NSR canbe greaterthanin other areas, due tothe presence of iceand

severe weather conditions31･ There is also the issue of sufnlCiently developed loadingand

unloading facilities, asthe Route adjusts to larger volumes of traffic. Finally,the sheer distance

&om spare parts and equlPmentthat may be needed inthe event of mechanicaldifficultieswith

the ship,will add to the waiting period, thus increaslngthe chances of constructive totalloss of

the cargo. Some insurers have gone so氏r as to expressthe intention to requlre evidence of

sufficient partsand equipment at regular intervals along the route as a term of the contract32,

albeit this would be more related to hull insurancethanto cargo insurance･

27　MIA s. 57, NCIP §65, Cefor Form 222 i32.2.

28　MIA s_ 60(2)(i).

29 ICC Cl. 12.

30 MIA s･ 60(2)(iii), ICC Cl･ 13･ Bothare specific applications of the generalrule laid downin

MIA s. 60(1). Seealso NCIP f65, which de缶nes bothactual and constructive total loss, and refers back to

Sf57 and 58･ $57givesthe hsurertheright to avoid further liabilityby simply pa_ying for a totalloss, in
the eventthat continuingthe voyage would subject the cargo tounduerisk, or the insurer to undue expense,

Or if it will take more than six months･ §58givesthe insurer血eright to demandthatthe transport be

completed udessfurtherundue damage is likely. Cefor Form 222 532, referring to i$22and 23 echo these

provisions, except that the time period for conpletingthe voyage is reduced to 30 days.

31 ICC Cl･ 12･ NCIP i65 (C) requiresthe assured to wait up to year before claiming COnStruCtive total loss

when the transport is delayed by weather conditions, snow or ice, viz,the uSualsix-month waiting period

plus an extra six months because of the ice, etc-. Cefor Form222, i32.3 does not mention ice, andgives a
more practicalwaiting period of 30 days･ Presumably an insurer would extendthisperiod to accoE皿Odate

NSR conditions, e･B･, an extra 30 days･

32 Personalco-unicationwithAnders Cleve, Gjensidige Forsikring, Lysaker, NoⅣay.
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Partial loss isany damage to the goodsthat is not a totalloss33, andincludes total loss of

parts of the conslgnment341 The basicrule is thatthe insurerwill pay pro rata forthe loss or

depreciation on也e portion of也e shipment destroyed35･

Generalaverage is covered by all systems36, as are sueand labour expenses37･ salvage

charges are recoverable under generalaverage, if incurred for the benefit of bothshipand cargo,

or as sueand labour, if incurred forthe benefit of the cargo only3‡.

Special problems canarise whenthe contract of afReightment contains a both-to-blame

co一lision clause･ Under such a clause, the cargo owner must paythe shipowner a certain amount

where there has been a both-to-blame collision govemed byAmeriCanlaw･ To deal withthis,

some systems, including English law, provide fわr the cargo owner to recover thisamount丘om

the cargo insurer39･ NCIP does not contain a section dealing specificallywithboth-to-blame, but

does state that certaintypes of costs are recoverable, e･g･,the dost of providing security for

general averageandthe legalcosts of claiming丘omthird parties fTor damage covered bythe

lnSuranCe40.

6.5 The Issue of Causation

The prlnCiples of causation are basicallythe same as fTor hullinsurance, subject to

interpretation of the clauseinquestion･ Causation is a complicated area of the law. It is treated

diffTerently under Englishand Norweglaninsurance.

Amongthe possible scenarios to consider are various perils spread across various coverage

periods･ Problems arise in determlnlng Which policy will cover which loss･

33　MIA s. 56(1). Seealso Bra:khus, Bull, Wihot, at 142･

34　MIA s. 56(4), NCIP §66.

35　MIA s. 71, NCIP i66, Cefor Fom S33.

36 ICC Cl. 2, NCIP i79, Cefor Fom222 $37･

37 ICC Cl. 16, NCIP §77, Cefor Form222 i36.

38　Bra3khus, Bull, Wilmot, ai 132.

39 ICC Cl.3.

40 Bra3khus, Bull, WilmOt, at 132;and FalkanBer, Bull, at 127-128･
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Under English lawthe basicrule is foundinMエA s_ 55, which holdsthe insurer liable for

loss TIproximately causedTt by a peri1insured against･ This has been held to meimthe dominant

ause41･ some problems unlque tO C打gOinsuranCe arisewithinterpretation of the ICCs･ If one

examines ICC P) and (C),the lists of risks under l･l provide for cover for loss T.reasonably

attributable'1 to the perils named onthe respective lists. 取is would impose a lower burden of

proof on the assured thanthe usual 'tproximate causeH standard, as is required undertheal1-risk

coverage in ICC (A)･ It is perhaps not inappropriate that a higher standard of proof be required

wherethe coverage is expansiveandal1-risk,and a lower standard allowed wherethe assured

must linkthe loss to a limited list of named perils. Cl. 1.1 has also been interpreted to meanthat

the assured may recover fわr some of the more remote consequences of the perils namedinthe

clause42. In contrast, ICC P)and (C) Cl. 1.2 requiresthatthose tosses be lTcausedT. bythe perils

thereinaRer named, bringlng uS back tothe usual staLndard.

Under NorweglaninsuraJICe the causationrulesarethe same for cargo as fわr hull cover43･

Wherethere are several causes behind a loss one of which is not covered,the losses are to be

apportioned according tothe degree of innuence each has had44, andthe insurerwill only be

liable fわr the portion attributable to the perils covered bythe insurance. Byanalogy丘･omthe

rules on hull insurance, it may be stated that the pnnciple of舟ee apportionment applies45･

The parties stand, of course, Bee to choose the causation pnncipletheywish, be it the

dominant causerule, the apportionmentru1e,the last-cause-in-time-rule, or the contributing cause

rule･ For example, if the insurer wishes to offTerwide cover for eveヮ也ing that can be

‖reasonably attributedH to one of the perils covered,that is possible･ A more likelyand usual

choice is Tlreasonably causedT.了Tdirectly causedrt, or something equally more limitative･

Since insurance fわr the NSR will most likely be on a voyage basis, wi也inspection a鮎r each

crossing Of the Route, causationand evidentiary problemswill be reduced somewhat･ The task

will be more one of connecting a specific loss to a speciBc peril･

41 Bra3khus, Bull, Wilmot, at 56.

42　Brakhus, Bull, Wilmot, at 133_

43　Conpare NMIP §!18123 and NCIP雪§24129.

44 NCIP S26･ ne exception is NCIP i27, which providesthat wherethe loss has been caused by a

combination of ma血e and warperi1S,the whole loss shall be attributed to the domh皿t Ofthe two. Cefor

戸om 22･2 §16 ∝hoes NCIP §26.

45　Motiver, at 27-30_
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6.6 Period of Coverage

Time-wise,the basicrule of coverage isthe same inall systems:the warehouse-to-warehouse

pnnciple, viz,thatthe goods are covered Bomthetimethey leavethe storage place atthe

beginnlng Ofthe transport untilthey arrive atthe destination storage place46･ nis wouldinclude

where, for example, the goods travelled beyond the port limit into the interior,thereby bringing

securityconsiderations into play･ The warehouse-to⊥warehouse principle will often meanthat the

caLrgOriskwill attach long befbrethe goods are actually traversingthe Route, aJld may remain

a鮎r they have leftthe Route･Whether premiumswill come downas a renection of this Honly

part-time heightenedrisk" On the Route, Or go up in the case of goods completing partial transit

remains to be played out on the market･

It is also conceivable that entirely new clauses may have to be dra鮎d to dealwiththe

situation. It is difrlCult, as a logical matter, to holdanassured cargo owner to something so

serious as a wa汀antywith respect to security, in an area where securityis, atthis point, doubtful.

Sometype of TTcompromise clauselT may be in order･

6.7 Change of Voyage or I)eviation From the Planned Route

Much of the discussion earlier on deviation under hull cover is applicat)le, mutafis muimZdis,

to cargo insurance. Again, therules take on added importaJICe inthe NSR, wherethe possibility,

some might argue likelihood, of deviation丘om the planned course of navlgation, lS much greater

than fわr southem navigation.

As mentioned earlier, under English law, deviation舟omthe voyage set out inthe policy

constitutes a breach of implied condition,the normal consequence of which is loss of coverage as

of the time of the breach47l ICC Cl･ 813 provides some relief, inthat coverage continues at no

extra premium where the deviation or other departure &omthe planned route is beyondthe

control of the assured48. This would not include harsh weather conditions, asthe deviation must

arise from 1.the exercise of a libe巾′ granted to shipowners or chaJtererS underthe contract of

af&eightmentf149･

46 ICC Cl. 8-10, NCIP S尊30, 31, 46and 49, Cefor Form 222 §9-12. SeealSo Brzekhus, Bull, Wilmot, at

134.

47　Amould, i465.

48　This clause counteracts MIA ss. 45 and 46.

49 ICC Cl. 8-3
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Where the assured voluntarily chooses to deviate &omthe stipulated transport,any one of the

following may result50:

1) Ifthe assもred chooses to use a warehouse forthe purposes of storage

other than inthe ordinary course of transit, the insurance automatically

teminates: ICC Cl. 8.1.2.1.

2) Ifthe assured chooses to use a warehouse fbrthe purposes ofallocation

and distribution,the insurance automatically terminates: ICC Cl. 8.1_2.2.

3) If the assured is responsible foranunreasonable delay,the insurance

terminates, as of the timethe delay becomes unreasonable: MIA s. 48.

4) If the assured chooses to send the goods by a different route or by a

difFerent means of transport, the insurance terminates, as of the timethe

deviation commences: h4IA ss. 46and 47.

5) If the assured chooses to send the goods to a difFerent destination thanthe

one named in the policy, the policywi1l continue on a Tlheld covered''basis:

ICC Cl.10.

ICC Cl. 10 isanexampユe ofatypical ltheld covered.1 clause: the assured will be Hheld

covered't in the event of a change of voyage51,pending prompt notice to the underwritersand

subject to additional premium52.

6･8 Cargo Insurance for the NSR - Some Real-Lift Experience

Tbere have been some instances of Western cargo insurance provided for actual transit onthe

NSR･ In such cases, the insurer set strict requirements aS tOthe seaworthiness of the vessel, time

of sailing etc.

50　See generally Bra3khus, Bull, Wilmot, at 137.

51 Note the absence of mention of deviation･ h keeping withCommon IIJaWru1es of interpretationthen,

deviation would not be nheld coveredn, even if notice were glVen･ Cl･ 8･3 allows for deviation, in any

event･ Notealsothatthe change must be effected "by the Assured¶･ nis could be inteZpreted aS including

change of voyage in whichtheAssured acquiesc･ed, inthe eventthat theAssured was notthe party operating
thevessel.

52 See Braekhus, Bull, Wilmot, at 137, wherethey maintainthat ICC Cl. 10 renders

Cl. 8･2 superfluous.
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The Russian ship Kapitm2 D-ilkin sailedthroughthe NSR on a voyage charterinAugust-

September, 1991,witha cargo of steel rebars being shipped丘om Mo i Rana, Norway to Hong

Kong on board･ Charterer of the ship and seller of the cargo was Fundia Norsk Jemverk. The

buyer of the rebarS, CMC Trading of Switzerlandっinsured the c訂gO PurSuant tOanFOB

stipulation inthe sales contract･ Prior tothe voyage, UNI Storebrand of Norway was approached

for coverageand issued conditions, althoughthe policy wound up not being used. Extra

stipulations for the all-risk policy comprised three pages,and included: the owners complying ･

withnational regulation conceming oil pollutionand flnanCialresponsibilitytherefor (Rider Cl.

30);the charter partyto be govemed by English law and subject toarbitration (Rider Cl_ 32);any

damage to the vessel caused by ice was not to be considered as generalaverage (Rider Cl. 39).

In other words,any costs relating to damage caused by ice or was to be bone bythe shipalone;

the cargo would not contribute- Actual coverage was ultimately obtained bythe buyer onthe

Japanese market, on almost identical conditions53･

6.9 Some Conclusions Regarding Cargo Insurance

A cargo insurer, in considering cover fTorthe NSRっwould likely first COnSiderthe risk like

any other, viz, taking into account the goods,the packing, containerisation,the vessel, the exact

voyage onrisk,the extent of cover requiredand previous record･ The major differences will

come in relation to what the vessel is facing differently,andthe passagethroughaniced-up zone

would definitely flgure in the calculations. Much of what has been said about vessels, waJTanties,

etc., would likely be interpretedina similar fashion in relation tothe cargo･Asregardsthe cargo

itself, securityseems to be an important concem54.

As with the othertypes of insurance, itwill basically come downto a question of cost･ Inthis

connection considerthe ill-免ted Arctic Pilot Project in Canada･ The mammoth project, begun in

the early 1980S, had as a goal to gather natural gas丘om development wells in Canada's Arctic,

transport it by pipeline, liquefyit aJld transport it on ocean-going, ice-breaking LNG carrier to

southem regasification terminals･ After millions of dollars of feasibilitystudies and preliminary

fleld work the project died onthe drafting table･ Reason: it was simply too costly･ One element

was the highcost of insurance fわr the venture55･

53 hformation provided by FrederikLervik, Fundia Norsk Jernverk, Mo i Rana, Norway, aJld M･C･

Foong, CMC Trading, Zug, SwitZlerland･ Reasons were not grven forthe switch･

54 The author is grateful to Mal00lm Sawkins,Alexander Howden Reinsurers,Lendonjor insights onthis
sectlOn.

55　Arctic Pilot ProjecL
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7.0　　Protection and Indemnity hsurance伊&I)

7_1 P&I Clubs - Mutuals

A P&I "Clubll is justthat a collection of shipownerswithcommon interests, banded together

to mutually protect each other against legal1iabilityincurred in operatingtheir ships･Liability

canbe towards other ships, cargo owners orthird partiesI Each member of a club is partand

parcel of the Club,andthus takes on one burden and one benefit upon JOlnlng･ The benefit:

insurance cover as set out inthe clubrules. The burden: to contribute tothe losses of the fellow

membersl･ consequently, assuredand insurer, 1n many Ways, Stand onthe same side of the

fence_ This is in contrast tothe generalsituation withhulland machinery Insurers, Who stand

quite separate丘omtheir assureds･

A Club is constituted by its memorandumand articles of association, or some equivalent

documents･ The supreme body of the P&I club is itsannual meeting, at Which voting power of

the various members is linked to the entered gross tonnage, which is also used in calculating the

premium ratlng and level of calls･

Each club is largely Bee to draw up its ownrules, subject to some restraints inthe Pooling

Agreement,anintemationalaJTangementthrough which the various clubs agree to certain

standards respecting cover, limits of exposure and so on. Thus, in NorweglanClubs, one sees less

use of the NMIPamong P&I insurersthan among hull insurers. This was noted above, 1n relation

to Gard. English clubsare more subject tothe Mwine Insurance Act due tothe legal status of

that act, but remain丘ee to draw uprules asthey see fit Which do not o飽nd mandatory

legislative provisions. This leaves room for creativityin creating tailor-made cover fbrthe NSR･

Teclmically, members do not pay premiums, but rather, contributions or ncallsTl asthey are

known in the trade2･ The calls bothdetermineand reflectthe losses - or, ln a good year,

surpluses - of a given year. This isanother contrastwithhullinsurance. Contrary to hull

insurance, which bases its premium-setting on past experience in a glVen trade or witha glVen

vessel or company, each P&I case is to be assessed on its ownmerits. Additionally, each yeaf

is to stand on its ownfTeetand pay fわr itself･

1　Hill, Robertson, Hazelwood, at 24.

2　This isallowed, iTWer atia,under English law bythe MIA, S･ 85(2), which states: 'ne provisions of the

Act relating to the premiundo not apply to mutualinsurance, but a guarantee, or other such arrangements,

as may be agreed upon, may be substituted for the premillm,n

3　Each yeaIrunS from noon, Februaq 20 to noon, February 20 of the followmgyeaL This is standard

forthe industry. See Hill, Robertson, Hazelwood, at 36; and Gard Statutes, Rule 1,inBra5khus, Rein,

Ⅹ血BSley, at 39.
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Anadditional point which distinguishes P&Ⅰ丘om hull insurance isthe omnibw ,･ule, perhaps

P&Ⅰ's most distinguishing fTeaLture, in virtue of which a member's claimwill be broughtwithin

the cover eventhoughit does not fall neatly into one of the specifically listedrisks･ This could

come in handy for a member who came up agalnSt a totally unexpected situation inthe NSR･

Another fTacet ofthisrule is that each claim is examined strictly on its ownmeritsand not by

reference to a previous similarsituation. P&I is less bound by a stare decisistype ofru1ethanis

hull insurance. The nexibilityimplicit inthistype ofru1e could become crucial in a member

successfully recouping disbursements.

mis flexibilitydoes not extend to payment of calls, however_ Failure to pay outstanding calls

may result in the member being taken offriskandthe insurance cover withdrawn, not only斤Om

the date of the failure to pay but also in respect of any claims which havearisen pnor tothe date

of non-payment召･ Nor cana member set off amounts owed bythe club againstthe call owlng tO

the club9.

In the event of a dispute between the memberandthe club,the most usual dispute

mechanism is zLrbitration, which in many cases is set as a condition precedent to a member

bringlng COurt action against the club10･ Russian members would也erefbre most likely be

subject to English arbitrationrules, as well asthe applicable English law. A NorweglanClub

(Skuld or Gard) would most likely stipulatethat arbitration take place under Norwegianlaw.

Arbitration "case-1awfT in bothjurisdictions is quite extensive, although analogies would have to

be drawnin most cases involvingthe NSR.

So fTar⊃ the discussion ofP&I has not presentedany marked differences丘om what might be

discussedinrelation to cover for more southerly operations. The differences lie in how liability

Would arise,and the potentialamountsinvolved･ In contrast to what onemight spontaneously

expect, aLnd in contrast to hull cover, P&I premiums or calls for the NSR may or may not be

higberll･ Time will tell.

8　Hill, Robertson, Hazelwood, at 55.

9 1bid･, citingthe case of WilliamS V･乃e BTitish Mutual Man'ne I7LTuranCe Co. (1887).

10 池is is knownas the MScott and Avery clause", aflerthe case which upheld its validity: ScoH v･ AveTy

(1876); cited in Hill, Robertson, Hazelwood, at 64.

ll The LleadeTwill recallthe Arctic Pilot Project in Canada, mentioned earlier, in which P&I cost estimates

were not highat all, especiallyinrelation tothe potentialrisks involved.
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It could be alguedthat while potential liabilib′ exposure could be high indeed for the NSR, it

need not bethe highest inthe world, nor even disproportionately higher thanother coverage.

Indeed, it could be arguedthatthere is much greater liabilityexposure inthe United States,

where the ease of dir∝t action and sky-high damage awards byjuries makethat a,ea a much

greaterrisk,斤om a P&I polnt Ofview･

Westeminsurers see cover fbrthe NSR asanacademic question now. IftrafEicinthe NSR

becomes more B･equent or even usual, however,they will have to re-evaluatethis view. It comes

downto: is thereanincreased risk or not? Because of the mutual nature of P&I insurance, itwill

not be possible for one insurer to decide independently whether to offer coverage and at what

rate･ Mutualityimpliesthat the whole Intemational Groupwill have to assesstherisk to

detemine whether there is, in fact, a newriskand, if so, how much greater arisk it is. What one

member takes on,the whole group takes on･ Nonetheless, if the International Group decidesthat

the exposure is not significant in relation to overall exposure, it mayallow one or two specialist

segments to cover this market, fTor example,the Gard Club in Norwayand the West of England

Ship Owners'Mutual Protection 皮 IndemnityAssociation. The same effect canalso be achieved

through differentiating in deductibles, l･e･, Charging higher deductibles far high-risk activities,

thereby reducing the mutualityfactor･ It would come downto which of the clubs were willing to

cover all NSRrisk, as the loss would be restricted by arraJlgement tOthat segment. If the NSR

were to become a morewidely-used route, then one could begin to contemplate more common

conditions and acceptance of也e risk.

A major question for P&I insurers is: whowill be operating shipsinthe NSR? Will it be

Russian'ships offering their services to Westem charterers? Ice-classed Westem ships? Westem

interests operating Russian ships under a bareboat charter?12What willthe teclmical

specifications of the ships be? Russian shipownlng Interests, in particularthe Murmansk Shipping

Company, would appear to be a quasi-monopolywithregard to available ship teclmology,

althoughthere are some super-reinfわrced tankers owned by NesteinFinland_

Please note that throughoutthis section where refTerence is made toru1es of particular clubs

and sometimes to legislation, it is by way of example only･ Coverage is largelythe same world-

wide, due to mutualityand the intemational chancter of the various clubs･ Clubs do remain丘ee

to draw uptheir own rules subject, of course, tothe Pooling Agreement･Where possible and

叩prOpnate, this is pointed out･

12 The implications ofthistype of scenario are..complex.Whilethere may be qualified crews in some
countries, notably Canada and Norway, it is not certain whatunderstandings would be reached, across

different cultures and different legalsystems, between Russian shipowmng interests and Westem interests

withcrews. A discussion of the potential contract law of such a scenario is beyond the scope of this

discussion. Suffice it to notethatthe nationalityofthe crew is of importance to both hull and P&I insurers.
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7.2 Considemtions in Establishing P&I Cover

When westem clubs examinethe possibilityof underwitingrisks forthe NSR,they will

have inmindthe variousareas for whichthey now provide cover elsewhere,andthinkintems

of applyingthese by analogy tothe NSR- Theywill be looking mostly at howthe shipowner is

especially prone to casualtyin the NSR･ Ice is the first dangerthat comes to mind, yet clubswill

also have to be alert tothe possibilityof new dangersand new categories of liabilityarisingin

what really lS.la whole new ball gameTl･ They willthen consider what canbe done or required

to preventaninsurance incident occumng,and what kind of exposurethe club is ultimately

facing.

while much of the fbregoing discussion hasfocused on the differences between hull

insuranceand P&I,there are points at which the two converge･ These include some of the points

taken into consideration in establishing cover, althoughthe infTormation is used in different ways

in the twotypes･ The basic considerations fわr underwriting in P&Ⅰthen, includethe following13･

1. The nature and extent ofexisiing cover is impo血lt, Particularly with regard to the

member's hulland machinery insurance･ Club underwriters need to know, for example, about 4/4

collision liabilitycover, which canlead to a reducerd P&I premium to renect the reduced

exposure, as compared with if the member has 3/4 hull collision cover under arunning down

clause,thereby requlnng 1/4 cover on the P&I side･ It may be stated as a starting presumption

for P&I insurance generally,and aforfiori in the NSR,that there must be adequate hull cover

befわre a P&I clubwill take onthe risk. In other words,the ship must beinsured atfull value

under the hull policy･ In the case of ships inthe Russian fleet which have been self-insured or

insured with Gostrakh or Ingosstrakh up tothis point,therewill bethe issue of exactly what has

been coveredunderthese policies,and how.

2. The nature and size ofdeduciibles under othe7･ insurances, which could cause a

corresponding Increase in the exposure of the club,will have an impact. This point operates, m

fTact, subsidiarily to point l･

3. Whether cover is likely to be required to I.nClude or exclude cargo liabiliO!, passenge7･

and/or crew liabiliO, is another factor- This will depend on such factors aLS Where possible action

might be taken by passengers,and the legislation govemlng the employment contract with the

crew･ A both-to-blame collision clause regarding the cZLrgO would p7･imafacie be valid.

4･ The nationaZiO) Ofthe cT'eWwill be taken into account, particularlywith regard to national

legislation governlng social welfare insuranceand special contractualobligations. If, for example,

the crew is Russianand is paid in rubles, e丈posure will be significantly reduced. Conversely, if

ユ3　See generally, Hill, Robertson, Hazelwood, at 38 el seq-
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the crew IS, Say, Norweglan, exposure inthis area can be relatively high･ This aspect is not

discussed in detail below, as it was believed to be substantiallythe same as far southerly ship

operations･ Suffice it to mention one point which may lead to increased liability:the additional

haz訂ds posed to personneI丘om working ln extreme COld and long periods of血klleSS.

5･ Complete details on theりpe of vessel or vessels to be entered, which shall include such

items astype,凸ag, age, size, design BLnd class. Onthis point P&I must look at the soundness ｡f

the vessel, just like a hulIinsurer･ Ice class would appear to bethe centralelement here.

6･ Areぉofkadewill beanother crucial element, includingthe geographical trading pattern

routesand periods of the year. Here,the P&I insurer is likely to fbllowthe hull insurer. If the

vessel is restricted by the hull insurer to trading r10furtherinthan, Say, Dikson A-omthe

Europeanside and only between July land October 15,the, P&Iinsurerwi11 likely also include

this as a warTantyinthe P&I contract.

7･ TJPeS Ofcargo on board will matter,and also whethertherewill be any passengers. This

latter group especially increasesthetypesand potentialamounts of exposure greatly, due tothe

possibilityof injury, sickness or death･Liabilityfor oil cargoes cannot exceedthe USD S500

million limit inany one incident. The chances of reachingthis limit, more oRenand each timean

incident occurs,will make a P&I insurer pause before taking ontherisk, most likely withan

increased call.

8. QualiO, of the vessel's ma2agement is a vital point, which includesthe experience of the

vessel's maJlagement,the level of crew trainingand evidence of the ship's continuing

m aintenance.

9. me vessel'S previous claims record will be examined, usually for at leastthe previous

five years.While hull insurers givethis much greater weight in the determination of their

premiums, it also plays a certain role in P&I risk assessment･ Attempts to obtainthistype of

information about NSR navigation have been丘aught withproblemsand uncooperativeness;this

will hardly encourage Westem underwriters to take onthe risk･ Since correct infわrmation is so

material to the insurance contract14, 0r the equivalentthereof regardless of which legalsystem

one operates in15っcoverwill be nullifled inthe event of it being Incomplete or incorrect･

14　MIA s. 16. Seealsothe discussion earlier on ubem.7nLZejfdei.

15　See, for example, NMIP S24 and following･
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7･3 Scope of Coverage

P&I is often seen, not entirely accurately, as a ¶catch-allHtype of insurance,that is, all

liabilitynot covered under hullinSurance is covered by P&Ⅰ. One consequenceflowing丘omthis

is that P&Ⅰ,inprlnCiple, provides unlimited coverage,that is, it isanunvalued policy. The

principal exception to the unlimited coverage isthe USD $500 million limit on liabilityfTor oil

pollution, Imposed by clubs generally.

The principal groupings of cover offered by the various clubs are: protectionand indemnity;

斤eight, demurrageand defence (FD&D), warrisksand丘eight warrisks;and charterer's liability.

This lasttype of cover could become especially pertinent inthe Arctic, as it coversthe liability

ofa charterer ofa ship where a port used tums out to be unsaBe, for example, due to ice

conditions･ The club willindemnifythe owner of the ship for damages incurred tothe vessel.

Onlythe principle categories of liabilityofpertinence tothe present discussionwill be discussed

here.

7.3.I Collision Liability

Collision liabilitycoverage by the hullinsurer is usually govemed by arunning downclause,

which extends cover to 3/4 of the liabilityincurred bythe ship, while excludingaltogether

liabilities arising缶om deathorinjury, cargo damage or loss (fTor wgo onthe assuredつs vessel)

and wreck removal16･ p&I has responded by grouping tO contribute the final 1/4･ It is now up to

each club to decide whether to take on 4/4 of the collisionrisk･ Inany event, clubs do generally

offerfull 4/4 Coverage for items excluded by therunning down clause: ralSlngand/or removal of

wrecks; realand personal propertyexcept other ships or vesselsand propertyon other ships or

vessels; and pollutionand contaminationu･ Figure 6 shows what some clubs have decided to

Cover.

16 me historical rationale wasthat leavingthe final1/4 of the loss to fall onthe assured would encourage

more prudent conduct･ See Hill, Robertson, Hazelwood, at 81 et seq･

17 Hm, Robertson, Ha託1wood, at 87.
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Figure 6

Collision liability - comparison of cover

Collisionwithotheryessels 燃r幌���儂orweglan 剳V譌FVE7F�FW2�僭eman 剩ｦ���觚6R�波&V�6��

Typeofliabilib, �6�Fﾆ&�2ｲ���7F宥WFR�僂ondltions Crhe 剩6�F友柳�2���ﾖVF6���僂onditions PTVHull 剩6�F友柳�2��6�F�"v�2�

Liabilib,for: 彦ﾆﾖT6ﾆ�W6W2�ﾔⅢﾆﾇ3�塔2��儂orwegian Plan1964) 劍uG$ﾅ6GGWFTⅢﾆﾂ�6ﾆ�W6W2��僂lauses) 

Damagetoothervesselzuldcargo onboaTdtheo廿lerVeSSel ��､謄｣｣ｨ*ｹOｨ茁ｲ｣｣｣｣｣｢�� 剩討ﾃ｢罔�ﾂ謦粐罐｣｣ｧｳﾃｦ謄｣ｩ�丑ｲ�｣｣｢薀Δ｣｢罎羇ﾓ｢罎钁�粐粨��｢羌｢謦罎聽｢罎罎粐粐�凵｡●-■■▲ 剪�僭�ｿ�謄｣ｳ｣ｨ爾�
:●ン::ぎ:p'.≒…;詩g::: 剴ｱ出兼業斗揖;;;:一一 劔�:::.I:,:.:.i:.ン:.::::::f:鼓弓;㌔.:.:.:.:.:I: 剪�

hssordamagetopTOperb,(o仇er thanc打gO)Onboardothervessel ���� 刧`:.:... 謄｢#｣ｩ6��罎罎罎ﾂ粤｢粤｣｢��..:::::折;…‡総…;;;;;ち;;;;; 剪�啌ﾃ｢粐苒罟�ｳ､謄｣ｩ})<Sｳｳ｣｣｣ｳｨﾖc｣ｨ���

PersonalinjuTyandlossoflife ��� 剪�� 剪���

0'llpollution,excepttoodler Vessel ��� 剪�� 剪���

Oilpollutionto仇eo廿terVeSSel andcargoonboard仇eo仇er yessel 白苴､謄｢罠��������j｣ｸ�Cﾂ�僮:':':-:':::::●H串::;*i:き:...;: 劍��ﾈ�C｣｣｣｣ｩ<Sﾙi��B穩�洞偵ｹ¥hｸﾒ穩鵲���� � 售｢罎罎ﾉ?�B粨��ｨ�#､Ε｣ｨｽ�+�6｣｣｣｣ｦc｣｣｣ｲﾄ討���

:.:::::::::i:::::: 劔��:¥:.::::;;; 白龝粐ﾒ穩龝｢s｣｣｣ｦ謄｣｣R篥｢罎罎粐粤｣｣｣｣｣｣｣｣｣ｳｩ��*ﾒ�｣ｧﾒ粤ｩ�3､謄｣｢苴｣｣｣､Ε｣｣｣｣ｳ｣ｳ｣ｹ}�｢粐罎粐罎�

Oilpollutiondamagetoproperb, (otherthanczLrgO)OnO也ervessel 坪爾粤｢����I:.:..i 剋�;:;:;:::::､､.'､:''薄:: ��� 池s｣ｳｨｺHｧx*ｳｳ｢粐粳?���S｣｣｣ﾘ��｣｣｣｣｣｣｣｣ｹG��8��ﾇ3ｸﾜ�9����啌粐粤｢粐粤｢罎苒苒罎罎罐｢罐｢ﾃ｢羌ﾂr羣ﾄ�网��

Delayorlossofuseofother. yessel �� 剩e王書::::こ¥ 剪�� 亦�罎罎罐｣｣｢穩粤ｨﾞS罎罐｣｣｢���穩罎粤｣｣｣｢粤｣｢簫sｳ｣｣｣｢邨2翹�b���

LossoI.damageresultingBom entzmglementofanchors(no contactbetween也ehullsof血e twovessels) 箔ｳｸ��｣ｦ狽罎ﾃ｢�� �� 剪� �� 箔ｲ粐�豆討s｢�� ��;:;:～#li;i:;`:`: ��:.:.'.> ::::-,:.:,.:> �� 

Collisionwithanothervesse7 whichcauSeSCOllisionbetween thatyesselandanothership ��剞冾ｫ.::.:::::?I:轟‥?き試‥ 骨実車払= 剪�� ��撞ｳｲ3｣ｦ俣｣ｨ��ﾘﾜ�敬魔ﾆb�箔ｦ偵｣｣ｶ謄ｦ謄ｳ｣｣｣｣｣｢r�r罠'ﾃｦ停�ｨ�c｣｣｢｣｣｢聽｢粐粐罐｣｣｣｣ｦ��罎｣｣｣｣｣｣｣ｸﾅ�8ﾘﾃｳｳ｣｣｣ｳ｣ｳｨ,s｣ｸv��� 

:.:::.>:.:.::::i 劔� � 劔i:;::::::.ン:.:.:.:.:.:.>...くく :燕‡掠.:::::::==S::I 

DamagetothirdpaTb'property (o也erthanavessel) ��� ����� ����謄ｳ｣ｳ｣｣｢罐ｨ8#ｦc｣醺｣ｲ粤｣｢闔｢罐｣ｲ�ｬ��停粐罎粤｣｣｣､謄ｳｨ�8ｼ��ｳ｣｢����8�Cｳｳｳﾓ｣｣ｸ靑ﾃｳ｣｣｣｣ｳ｣｣｣｢罎耨｣ｲ粐篥｢�

RemovalofwreckofownShip ��� 剪�� 剪���

RemovalofⅥTeCkofo也ervessel orproperb'onsame(as consequenceof00llision) ��� ����� 憧�7�7羌ｸ罇ｳ｢s､�､�ｦ������� 

Key: shaded areasindicate where hull policy covers.

'　Note: under an English hull policy containing the Running Dovm Clause畔DC) orthe Collision Liabi叫･ Clause, the hull ccveT

of collision lial)il袖, is limited tothree quarters OftheinsuTed liability(witha maximum limit of three quarters Ofthe insured

value of the ship).

Source: Sjur Br2ekhus, Alex･ Rein, JeremyKingsley, ed･, EalZdbook on P&Z ZnsLLTanCe

(Arendal: AsSuranCeforeningen Card, 1988) 197･
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Inthe vast majority of cases, bothvessels are to blame for a collision･Legal liabilityas

betweenthe owners of the colliding ships is based onthe principle of single liabilityas between

the two ships, pursuant tothe 1910 convention covering collision liability18･ ne UK Norway,

Canadaand Russia areall parties tothe 1910 Convention19･ By contrast,the assured-insurer

adjustment is made onthe basis of cross liabilities20,that is, without setting off the lesser

liabilityagainst the greater･ In addition tothe 1/4 collision, P&I clubs cover excess liabilities･

This means, for example,that where a small ship witha modest (althoughfully) insured value

collides with a large ship of considerably greater value21,the liabilitytowardsthe larger ship

over the 3/4 insured value of the smaller shipwill be covered by the club22･

Norweglan COnditions encompass TTnear" Collisions in the deflnition of collision forthe

purposes of cover, whereas English conditions do noe3･ This couldinclude, for example,

1iabilityfor damage caused when one ship causes an ice伽e (or worse, small iceberg!) to wash

up against or intothe hull ofa passing VeSSel･Another example would be when ships pull up

along side each other inthe Route to exchange cargo'commonly mai124･

Asregards collision liabilityfor cargo onthe assured's ship, which is not covered by hull

insurance inany event,the problem of the validityof T'both-to-blame'T collision clauses should

not arise, as in the United States, in light of Russia'S participation in the Collision Convention･

P&I protection wouldtherefTore not be required fbrthistype of action,and carriers would be

expected to insert a both-to-blame collision clause intoany contract of camage･ Thus,the ice-

breaker's P&I cover would have to compensate the cargo ownerin.lusualTT collision situations

and also, for example, whenthe cargo suffered nuclear-source damage inthe event of a nuclear-

Powered ice-breaker guidingthe cargoICarrylng Vessel.

18 BnLSSels Collisio71 αnvenlion of 1910匹ereinafler Collision Convention] ; cited in Bra3khus, Rein,

KinBSley, at 184. h na-tional1egislation the prnciple finds expression in, iJder alia, the Norweglan

Ma77'time Code, §235, para. 2; UK Maritime ConveTLtion5 Act, referred to in Hill, Robertson, Hazelwood,

supra, note 141, at 82,･ Ca7uZda ShilPingAct, R.S. 1985, C. S-9, as am. to 1989, Part Ⅸ, S. 567. The

Russian Man'time Code does not fomulatethe concept in exactlythese tens, althoughArL 255 sets outthe

prnciple of liabilityaccording to degree of fault.

19 Brzekhus, Rein, Kbgsley, 185.

20　NMIP §75. Tberule isthe same fわr hull coverinthe UK; Hill, Robertson, Hazdwood, ibid., a.t 82-83_

ne pnnciple of cross liabilities may not apply inall cases, however, notably where either of the shipowners

is entitled to limit liabilitytowardsthe other shipowner, cf. tJK Institute Time Clauses-Hulls.Where the

policy providesthatthe cross liabilityprinciple does not apply, boththe hull and P&I settlements take place
onthe basis of single liability; Bra3khus, Rein,Kingsley, at 193. NMIP a,pplies cross liat)ilityin all cases,

even where one of the shipowners is entitled to limit liability. h such cases,the insurmCe Se仕lement is

simply adJ'usted to reflectthe reduced liability of the shipowner, ibid.

21Anexample would be where a tug COllided witha tanker during towing OPeratiorLS inthe ice-

22　Hill, Robertson, Hazelwood, at 84.

23　Bra3khus, Rein,KiLgSley, at 194.

24　See Kjerstad (East Bound), at 10.
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7･3･2　I)image to Fixed or Floating Objects

Conceptually but not legally similar to a collisionwithanother ship,this occurs whenthe

assured vessel strikesand damages fixed property, generally: harbours; docks; piers; jetties;

structures; buoys; submarines or other cables;and flXed or moveable objects, including land or

propertythereon･ 仙is would include, fTor example, the jetties built onthe perma丘ost which are

used in Siberia･ The importance of experienced, qualified personnel on board reemerges. oil

pollution caused by damage to such a jetty, however, would be covered underthe club's oil

pollutionruIe; clubs are very careful not to have overlap betweentheir diffTerenttypes of

COVerage･

The generalrule isthatthe law of the place where the damage occurred isthe applicable law;

Iex locI'delicti commissi25･ This is true both fわr claims in tortand claims arlSlng Out Ofthe

contract for use of a berthor facility26. Inthe latter case, it is common fわr such contracts to

impose strict liabilityOn the shipowner for any damage caused tothe facility, meaningthat the

shipownerwill be liable even in the absence offault･ Since a club will usually over cover

contractual liabilitywhere the port's contract has been approved bythe club or the terms are

customaryinthe trade concemed, it would be necessary to have the contracts forthe ports along

the NSR: 1) translated into at least the working language of the club; 2) approved bythe club.

Even where the contracts for NSR ports were to holdthe shipowner to a fairly high standard of

care or impose strict liability, it isprimajTacie hard to see why they could not be approved like

any other.

Under Englishru1es,the club in suchinstaJICeS beNS thefull 4/4risk, sincethistype of

collision is excluded舟om hull policies27･

Under Norweglanrules, the extent of the hull cover inthese instances varies widely. P&I ciul

begin cover werethe hull policy leaves off, or it cancover entirely wherethe hull policy gives

no cover,inother words, 4/4 as under Englishrules2%.Where hull does cover liabilityup to hull

value, P&Iwill cover excess loss, assumingthatthe hull insurance is on standard terms29.

25　Cheshire, North, Fawcett, at 514. nerule is in fact more nuanced and m打itime law carries its own

idiosyncrasies_　h addition, each jurisdiction has its ownrules withrespect to conflicts of laws. If the tort

is committed or damage suffered withinthe territorialwaters of a State, as would be the casealong a good

portion of the NSR and if the vessel hit a dock or pier,thenthe law of the littoral State applies, ibid., at
544. Various otherrules incorporating flag State jurisdiction, etc., can apply when a tort is comm如ed on

the highseas, but a detailed discussion is not necessary here･ The reader is referred tothe leiLmed work t)y
也e aforementioned authors.

26　Bra∋khus, Rein, mngsley, aLt 199.

27　Hill, Robertson, Hazelwood, at 89.

28　See, for example, Gard 1993 Rule 37･

29 】〕ra3khus, Rein,Kingsley, at 201.
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A table showing liabilityfor damage to flXed or floating objects under conditionsindifferent

Jurisdictions is reproduced in f■igure 7･

Figure 7

Cover for damage to丘Ⅹed or floating objects - compa･rison of P&I cover

Fixedorftoatingobjects 之誚ﾆ�6��Norwegian 彪譌FVE7F�FW2�Geman 幡���ｦﾆU6R�French 

Conditions �6�F芳�2�Conditions �6�F友柳�2�Conditions �6�F友柳�2�

Typeo/Liabt'Itも, 中也7F宥WFR�F蒙T6ﾆ�SVU2�Crhe Norweglan 嫡�ﾖW&�6���也7F宥WFTⅢﾆﾂ�(DTVHull Clauses) 

Liabilib′foT: 綴Ⅲﾆﾇ3�塔2�Plan1964) �6ﾆ�W6W2��

CollisionwitharlXedor floatingobject(Fro) ��:I::.:i:iS幸若妻≒.+::::::; ･....:i.=.,捕:::鵠;…:……:…苦 ��草告葉音:鞍 i.://:.:::.p〝.-:I:I::::: �� 蔦｢粐粤｢罎罎罐｣｣｣｣｣｣｣｢��

DamagetoFFOwi也out physicalcontactwiththe Ship(a.g.surgedamage) �� ��､､:'>:I:I:'.I.:.:.:....:.:.:.:S:: 稚=..:::::;::I:耕群;…;鼓:i?i;;‡ �� 

DamagetoFFOresulting 斤omuseofdleShip's anchor,moonngortowing lhleS,gangways,etC.,not causedbythemovementof dleShip �� �� ��･:I:.: 謄｣｢ﾈ�B罎罎罎羇罔鐙�(��顏俘ｭ��｢罎罎罎罎謫｢罎罎罎羇罎羯J｢��S｢�｢罎謫ﾓ｢罎龝｣｣｢罎罐､偵｢粐粭剃帝�jJJC｢rr�停粤｢粤｢粢r蚌粐苴｣｣｣､�｢苒罎穽俣ｸ恵苴｢�ﾄ�ﾉ�｣ｹLsｸ畯｢r�ｶ偵�謫｣｣｣ｳ｣ｹ}�｢粤｢粐粐�

DamagetoFFOresulting 斤omcontactwi仇anchor, moomgortowinglines, gangways,e上c.(whilstin use),causedby仇e movementoftheShip �� ��;;㌔苧轟.::::...;::::;`三 幸社鞘.:, �� 豫6買｣ｳ｣ｸ蕀G������3ｸ蔘｣�｣ｳｹ{�偵｢�鐙8�｣｣｣｣｣ﾓｦ逃陶9��羌ｳｲ�ｳ｣｣｢苒罎罔佛�｣ｳｨ茁又豆逃偵｣｣｢�

Key: shaded areas indicate where hull policy00vers.

SollrCe: Sjur Br記khus, Alex･ Rein, Jeremy Xingsley, ed., HafZdbook on P&Z ZtZSWanCe

(Arendal: Assuranceforeningen Gard, 1988) 203.
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73.3　PollutionLiability

Pollution canbecome more problematicthaninthe southbecause ofthe丘agiIe Arctic

ecosystem･ The generalrule may be statedthatthe P&Iinsurer covers liability, flneSand loss

anslng aS a COnSequenCe tO the escapeof any haz打dous substances丘omthe ship30･ All of the

countries relevant tothe present study are parties to MARPOL 73/7831: Norway, United

Kingdom, Canadaand Russia. It will be recalledthat MARPOL 73/78 addressesall areas of ･

marine pollution, as opposed to exclusively oil pollution･ It covers such areas as: sewage aJld

garbage舟om ships;and noxious liquid substaJICeS in bulk;and hamfu1 substances carried in

packaged fわrm or in containers･ Annex 1 of MARPOL deals withoil pollution- It covers not only

pollution by tankers, but also discharge of bunkers by non-tanker vessels_ There are limits to

what canbe claimed, however, andthe discussion ofpollution is further developed below, under

limitation of liability.

Because of its importance, oil pollution liabilityis discussed in its ownsection below. It is

mentioned here simply to place it in context withthe othertypes of things covered by P&1.

7.3.4　I) eviation

There isanimplied undertakingthatthe ship will fTollowthe most usual routeand manner in

the perfomance of the contractual voyage･ This is o洗en understood to bethe most direct

geographical route･32

Deviation may be defined as the geographical diverting of a ship deliberately丘om its

contractual routing for some particular purpose33･ Deviation canalso be non-geographical, fTor

example, as when a cargo is carried on deck,without such carriage having been expressly

provided for inthe contract, or wherethis is not part of the custom inthe particular trade34･ on-

deck cargo, as a generalrule, is not advisable inthe NSR; no sources were foundindicatingany

such custom in也e reglOn･

30 Hazelwood, at 170-171; Bra3khus, Rein,Kingsley, at 204･

3 1 1htematioTWI Conve7dion foT･ the PreveTZn'on ofPollLdionjlom Shl'ps, 1973, plus Tanker SafeO'and

pollution PT･OtOCOl, 197B hereinafter MARPOL 73/78】･ See Gold (Pollution H皿dbook), at 39 et seq･;

Brakhus, Rein, Kingsley, at 212 et seq･

32 Bra:khus, Rein,Kingsley, at 293; Hill, Robertson, H詑elwood, at 94-95･

33　Hill, Robertson, Hazelwood, at 761

34 Bra:khus, Rein, Kbgsley, ai 293･
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The generalrule isthat there shall be no recovery ln respect Of claims which have arisen

proximately as a result of a deviation丘om a contractual voyage35･ The general legal effTect of

deviation is loss of cover as B･omthe time of the deviation36. The basic exclusion is wherethe

member infbrmSthe clubinadvance of the deviation,andthe club agrees to holdthe member

covered, on terms determined bythe club37･ In addition, generalmaritime law alwaysallows for

deviation to save humanlife. Usually clubrules will provide for recovery of net expenses

relating to bunkers, Insurance, Wages, Stores, PrOVisionsand port charges; net denotingthose

expenses which would have been incurred but forthe diversion.

In the NSR, deviations could be many, and costly. Ice conditions, sudden shi允s in weather,

climatic changes canall contribute to makingthe physical setting ln Whichthe contract is carried

out markedly different舟Om that which was orlglnally agreed upon. There have been instaLnCeS Of

convoys being kozen inthe ice aJld having to winterinthe NSR before being able to manoeuvre

out the following SPrlng. Whether thiswill lead to issues such as f山stration of contract will

depend on the individualsituation. Inany evenちtechnology is available to infわrm club

correspondents quickly about changes in conditions. It is submittedthatthe cluband member

should include a paragraph inthe insurance contract allowing for short notice of deviation38.

Morefundamentally, the question could arise eventually as to whetherthe NSR wasthe route

agreed upon in the contract of cadage39･Wherethe contract has not expressly stipulated, for

example, the Suez Canal, it could be argued by a carrier in defencethat usingthe NSR overthe

Sue∑ was not a deviation;that it was, in fTact,the most expedient route･ This is more a question

of interpretation of the contract of ca-age･ Presumablythe P&Iinsurer would not get involved

here sincethe assured carrier would be presumed to have sought protectioninanappropriate

clause inthe contract of camage･

Cargo liabilityresultingfrom deviation is discussed below.

35 Hill, Robertson, Hazelwood, at 94; Bra3khus, Rein,Kingsley, at 292･

36 Hil17 Robertson, Hazelwood, a1 94, renecting MIA s･ 46･ Gard takesthe same approach: Bra3khus,

Rein･Kingsley, at 292, 1988 Rule 34,although in its 1993rules would appear to treat deviation as a more

generalalteration of therisk: Artl 7･ NMIP treats deviation as an alteration of therisk: $ 31, althoughthe
consequences are graduated as set out in NMIP i 26, Note the difference again between English皿d

Norwegianapproaches･ English coverage simply ∝鮎eS, and because it is a breuh of wamtythere need

be no causal connection betweenthe deviation aJld the loss, cf･ hull insurance, above. Card Rules have

moved closer to the English approach, by simply halting coverage as of the time of the t)reach,although
there must be causal connection betweenthealtera土ion and lnon-covered日oss.

37 Hill, Robertson, Hazelwood, at 94; Bra=khus, Rein,Kingsley, at 296-

38 Clubs take a different approach to deviation and notice･ Gald, for example, provides for notice tothe

club and eventualpayment of an extra premium: Brzekhus, Rein,Kingsley'aLt 296･ Skuld insists on separate
deviationinsurance being taken out once notice has been received of the deviation: Skuld

AssllranCeforemngen, at 164･

39 This is not an issue inthe presentJay context. methought is offered, contemplating one day in the
future whenthe NSR becomes a usual route of navigation･
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7･3･5　Cargo IJiability

Onlythose aspects whichthe author believed required specialdiscussion fbrthe NSR are

canvassed here･ Forms of liability, such as for deliverywithout production of bill of lading, false

descnptionsinthe bill of lading, refrigerated cargo, etc･, were not seen to beany different nor to

requlre any Special trea血nent.

Of central importanceinCargo liabilityisthe Hague-Visby Rules40･ The starting principle of

the Rules is thatthe carrier is liable for loss, damage or delay caused bythe cむTier's own fault

or negligence that of the carrier's servants, as listed inthe Rules･ In other words, it is liability

based on faultwitha reversed burden of proof･ The cargo owner, or other partyefFectingthe

contract of carrlagewiththe carrier, must demonstratethatthe goods became damaged or lost

whileinthe carrierフs custody･ This is usually done by refening tothe descnptlOn Ofthe goodsin

the bill of lading. The burdenwillthen be onthe carrier to demonstratethat bothcarrierand

servaJltS have acted with due diligence･ This oRen meanSthat insofaT aS it is not proven

otherwise, the carrier becomes liable based on a presumption of fault_

There are two key defences afforded the carrier bythe Hague-Visby Rules: T.negligent

navigation defbncelT,andthe lTfTaultinthe management of the ship de氏nce-141, subject tothe ship

being seaworthy atthe outset of the voyage42･ In practice,these cover most situations,and

would become invaluable in the NSR contexちwbere也e master and crew would experience some

very toughConditions･ In addition,the Regulations for Navigation on the Seawq/s of the

Northern Sea Route, as a matter of law, require a Russianice pilot to be on boardthe vessel

being guided bythe ice breaker during certain parts of the voyage throughthe NSR43･ Since

ice-breaker assistancewill be required for a good part of the voyage inany event, it is important

to have a fairly solid defence such asthis one applying to all who assist inthe navigation of the

ship.

It is submitted thatthe Hague-Visby defences would be sufficient to丘eethe assured carrier

in cases where, for example, a state-imposed pilot on board committed a nautical error･ One

interpretation of the provision would allowthe pilot or other NSR ofrlCials working on board or

in leading vessels to be considered as pilots or servants, respectively, of the carrier･ Sincethe

40 me Rules are reproduced in Bra5klmS, Rein,Kingsley, aLt 458 et seq･

41 Hague-Ⅵsby Rules, Art. ⅠⅤ, para･ 2(a):

【2. Neitherthe carrier northe ship shall be responsible for loss or damage anslng Or resulting from:

(a) Act, neglect, or default of the master, mariner, pilot or the seTVanls of the cam-er inthe navigation
orinthe maJlagement Ofthe ship･" (emphasis added)

A "catalogue■l offurtherうefences is listed in para･ 2, which are Of lesserinterest here･

42 Hague-Visby Rules, Art. IV, para･ 1･

43　Section 7･4 sets outthe procedure for 【icebreaker-assisted pilotageM･
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pilots workright on board,and since ofFICialsinleading vessels make crucial nauticaldecisions,

there is a fTairly strongargument to be made here44･ Even if the paragraph is not read as

including these people, 1.e.,they are considered to bean'tindependent enterpnse" forthe

purposes of the law,then liabilitywould血ll onthat independent enterprise, and not on thei

Came一.

Clubs restricttheir members whose vessels carry cargo to obtaining terms not less favourable

thanthe Hague-Visby Rulesintheir contract45. Liabilityincurred in excess of the Hague-Visby

standard is only covered where it was legally impossibleforthe member to restrict liability

commensuratewith that standard, for example, in the courts of a state which did not recognise

the valid桓′ oftheru1es. No knownRussianlegislation or case-law exists tothis effect･

Russia is not a partyto the Hague-Visby Rules46. For shipments of goods to or五･om ports

along the NSRっ仇e Ru一es would still叩ply a5 long a5仇e bill of lading was issued in a Hague-

Visby state,the camage was舟om a Hague-Visby state, orthe bill of lading providedthatthe

Hague-Visby Rules were to apply47･ Most of the European00untries have adopted the Rules,

but note that Japan, at the other end of the NSR, has not. Cargo coming丘om Japanto Europe

would therefore not be subject tothe Rules unlessthe bill of lading specifically provided so. It is

possible to incorporatethe Rules intoany contract of camage through use of a paramount clause,

regardless of whether it is a bill of lading or not. Charter-parties are not subject tothe Rules.

A charter-partymay take the form of:

- the lease of the ship itself, i.e_, bareboat or demise chatter:

-the lease of the ship fわr a time, I.e., a time charter;

- the lease of the ship fわr a certain voyage, 1.e., a voyage Charter; or

- the lease of part of the cargo-carrying capacity, i.e. a space or slot charter.

Liabilityunderthe charter-partywill differ according to whether the chatterer isthe owner of

the cargo or not.Wherethe charterer isthe owner of the cargo, liabilityunder English or

Norwegian law wilュ be determined ac∽rding to the terms of the charter-party-Wherethe owner

of the cargo is notthe chatterer, the carrier, l･e･, eitherthe charterer or the shipowner asthe case

44 See Falkanger, Bull, at 174-175･ ne provision incorporatingthe Hague-Visby Rule intothe Norweglan
Maritime Code (Sjoloven), §118, para･ 2(a), excludes liability for eITOr in navigation or management of the

ship comitted bythe captain/master, crew, pilot oT･ tugboat, or others perfom work inthe seryice of the
ship･ (emphasis added)･ This would include a ship leading or towing the cargo shipthroughthe Route.

45 Hill, Robertson, Hazelwood, at 92 et seq･; Bra3khus, Rein,Kingsley, at 174-175･

46 Brakhus, Rein, Kingsley, at 149.

47 Hague Visby-Rules, ArL X.
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may be,will be liable underthe bill of lading･ Ultimate liabilitybetwecnthe chartererandthe

shipowner will be detemlined according tothe charter-party.

Tanker charter-parties tend to place liabilityfTor ceLrgO loss or damage onthe shipowner48.

Conversely, charter-parties fわr dry goodsallocate liabilitybased on which of the two parties is

responsible for the loss･ Inthe case of a time charter using the New York Produce Exchange

form,the Inter-Club Agreement49 sets out lossallocations fわr variousincidents･ The only one of

these which might raise eyebrows isthethirdallo00tioninpara_ 1 (ii)(C), which allots loss due to

short delivery claims, including pilferage, 50% - 50% betweenthe owners and charterers. Some

parties maywish to amendthis50･

It is not likelythat total舟eedom of contractwill prevail, however, even in charter-parties･

Because of the popularityofthe Hague-Visby de氏nces,insurers will almost certainly require a

paramount clause as a matter of course, particularly in the case of tanker voyage charter-parties･

It is also ]ikelythatthey will require a generalexoneration clausewithrespect to nuclear-source

damage caused by ice-breakers, thereby shiRing the burden of compensation舟om the cargo-

ca汀ylng Vessel to the nuclear ice-breaker.

Delay in delivery of the cargo, particularly delay due to difficult weather conditions, Ice

blockage of the route, etc., Would generally be covered by a disclaimer in the contract of

caniage, be it a bill of lading or otherwise･ P&Ⅰinsurance generally does not extend to liability

for delay, as the club expectsthe member to have such a clause inthe contract of cmage. Delay

can amount to deviation, if it is so long as to transfわrm the voyageinto a differentfromthat

contemplated by the contract of carriage51. Quaere wouldthis apply when a ship has to winter

in the route? It is submittedthis would be answered inthe afrlrmative.

Deviation canprove to be onerous to a carrier･ As mentioned above,the possibilities fわr

delayand deviation in the NSR are many･ The extent of the legal effects of a deviation vary

according to jurisdiction･ Under Russianlaw or if the contract of ca-age does not incorporate

the Hague-Visby Rules, the offending carrier would lose allright to limit liability,including the

right of package or unit limitation･ The P&I club would probably not coverthis asthe carrier

would be expected to subjectthe contract to at leastthe equivalent of the Hague-Visby Rules and

also includeanextensive disclaimerfor delay, Ice, etC･ The Hague-Visby Rules givethe carrier

two additional grounds fわr justifying a deviation: 1) in order to save or attempt to save property

at sea; or 2) if it isinsome other way a reasonable deviation, althoughthis is generally

48　BrzBkhus, Rein,Kingsley, at 166.

49 InteトCZub New YoTlk Produce Exchange AgT'eement (Asamended May, 1984); reproduced in BraBkhus,

Rein,Kingsley, at 4741477･

50　Aspemitted by para_ 1(vii)･

51 Bra3khus, Rein,Kingsley, at 292･
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un(.3rStOOdthat it must be tothe benefit of boththe shipand caLrgO, aS OPPOSed to justthe ship･

A test has been devised for TTreasonable deviationll:

'lwhat departuie倉omthe contract voyagemight a prudentperson controllingthe voyage at

the time make and maintain, having ln mind allthe relevant circumstances existing atthe

time, including the terms of the contractand the interests of all paJties concemed, butwithout

obligation to considerthe interests of any orLe aS COnClusiveJT52

7･3･6　Towage

The ice conditions inthe NSR mean that at most timesthe shipwill be being at least guided

by an ice-breaker; at other times, the'ship may be operating ln convoy;and at still other points,.

the ship may be being physically attached toand towed bythe ice-breaker･ Different legal

consequences flow kom each of the three situations, 1mPaCting directly onthe distribution of

liability. Allthree are discussed under the one heading of locean] towage because they all

involve the ship recelVlng Outside assistance to getthrough the Route.

Unfortunately for the present purposes, there are no established provisions dealingwith what

will bethe most common operating scenario on the NSR.･anice-breaker leading a vesselthrough

the Route･ The Regulations for Nmigation on the SeLTWqJS Ofthe Northern Sea Route, Section 7,

require all vessels navlgatlng inthe NSR to haveanice-breaker escortand,incertain portions, to

have icebreaker-assisted pilotage, meaningthat a Russianice pilot is to be on board the guided

vessel.

me P&Irules canvassed do not mention ice-breakers specifically, much less nuclear ice-

breakers･ Nonetheless, it is submitted that the elements are present in both Englishand

Nonveglan insurance to cover也e above一mentioned situations.

52 Bra5khus, Rein, Kingsley, at 294.
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Towage can be intelpreted widely:

nTowage is a ten used to describe也e SeⅣices rendered by a ship employed

to expeditethe progress of another vessel or water-bone object. Such services

may Include the physical operations of pulling, pushing, holding, moving,

escorting or guidingthe towed vessel or object_Tt53 (emphasis added)

Englishrules regarding oceantowage usethe United Kingdom Standard Towage Conditions,

which place most of the liabilityofthe tow owner. The possibilityis open, however, for

coverage where the entered ship is under contract to be towed under terms other thanthe

standard UK terms as conditions oftowage54･ Cover would, of course, be contingent upon pnor

approval by the club and payment ofanadditional call, where applicable.

In contrast to the Englishrules, the Balticand lnternationalMaritime Council'S (BIMCO)

TOWCON and TOWHmE contracts, used in Scandinavian countries, operate on a knock-for-

bock baSisっallocating loss between也e tug and也e tow･ Under BIMCO mles,也e tug and tow

are individually responsible forthe loss or damage to their own propertyand fわr injury or death

of their own seⅣants or agents.

The only restriction would appear to be thatthe towage contract be one approved bythe

Association_ This would mean either a TOWCON or TOWfⅡRE contract, or some other contract

approved by the club･ The standard UK conditions would not qualify for cover witha

Scandinavianclub, due to the diffTerent approach in loss allocation between tugand tow55.

Ifthe guidingand guided ships were to collide, it is submittedthat the usualcollisionrules

would apply. Thus, the cargo owner could claim against either of the ships, subject to a both-to-

blame collision clause inthe contract of carriage.

Likewise, inthe case of ships travelling in00nvoy, the usualcollision liabilityrules would

apply. The cargo owner could claim against either or any ship involvedinthe collision, subject

to a both-to-blame collision clause in the contract of camage.

The second situation, where a Russian pilot is aboardthe guided vessel and working for and

with the ice-breaker, comes a step closer tothe usual idea of [physical] towage･Whether it

would be covered would be a matter of negotiation withone's club･

53　Brぉkhus, Rein, Ⅹ血gsley, at 239.

54　Hill, Robertson, Hazelwood, at 100.

55　Bra3khus, Rein, Kbgsley, at 246.
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Thethird situation, wherethe ship is being physically towed bythe ice-breaker, would easily

血11withinthe definition oftowage_ Ifthe towing ice-breaker is nuclear-powered, however,the

member's P&I simply will not cover. Cover fbrany damage caused would have to comeinstead

丘omthe ice-breaker's ownliabilityinsuraJICe. ne towed vesselつs P&I clubwill likelyinsistthat

the member negotiate a towage contract based onthe knock-fTor-knock principle･

7_3.7　　0bstruCtion and Wreck Removal

Removal of wrecks will most likely be more difficultand costly due tothe physical

conditions, especially shallow waters, but a lot will depend onthe authorities･

Generally under English cover, P&I will cover 1.costs or expenses rela‡ing tothe ralSlng,

removal, destruction, lighting or maJ.king of the wreck of the entered vessel一㌧ butthis is only to

be f'when those listed activities are compulsory by law orthe costs of the same are legally

recoverable丘om the member"56. Liabilityincurred as a result of failure to mark or removethe

wreck will also be covered, aswill liabilityincurred because of the escape of oil B･omthe

wreck57.

Norwegianrules cover removal, destruction,and lighting or marking, as well as liabilityto

third parties incurred whenthe ship, as a result of a covered casualty, createsanobstruction53.

To qualifyas a casualty,the event must be caused by a marine peril which may bethe matter of

a claim under a standard hull policy, such as a grounding, collision or flre59･Asunder English

rules, the cover is limited to when the removal, etc･, is required by law60･

In practice, it is only after every efFort has been made to salvethe vesselthattherule on

wreck removal will come into play･

56　Hill, Robertson, Hazelwood, at 100-101.

57 .桔id.

58 Brzekhus, Rein,Kingsley, at 221 et seql

59 laid.

60 See, for example, Gard 1993 Rule 40.
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7_3_8　Salvage

BothEnglish and NorweglanClubs usethe Lloyd's Standard Form of Salvage Agreement

匹OF 1990)･While other forms do exist, such asthe ScmdinavianTug OwnersつSfandardvilkar

(Standard Terms), it isthe Lloyd's Formwhich most likelywill be used fbrthe NSR.

∫

The starting pnnciple ofLOF 1990 is "no-cure, no-payTl,that is, if the salvage operation is

not successful, the salvor receives nothing; if the operation is successful,thenthe salvor receives

over and above the going market price forthe work done, by way ofreward61. There exists a

duty, bothingeneral maritime lawandinconventional law62 to render assistance topeopleand

vessels in distress at sea一 The Hno-cure, no-payH pnnciple is now mitigated somewhat by

measures relating to safTetyexpensesand environmentalprotection initiatives.

The factors taken into account in determiningthe amount of the salvage award are:

(a) the salved value of the vesseland other property;

(b)the skill and e放)Its of the salvors in preventing or minimising damage to

tbe environment;

(C) the measure Of success obtained by也e salvor;

(d) the na加re and degree of仇e danger;

(e) the skilland efforts of the salvors in salving the vessel, other propertyand

lifTe;

(i) the time usedand expensesand lossesincurred bythe salvors;

(g) therisk of liabilityand otherrisksrun by the salvors ortheir equipment;

(h)the promptness of the services rendered;

(i)the availabilityand use ofvessels or other equipment intended fわr salvage

operations;

G) the state ofreadinessand efficiency of the salvor's equipmentandthe

value thereof63.

Salvage is expected to be bone by generalaverage,that is, paid fわr on a pro rata basis bythe

various propertyinterests, i･e･ ship-and mrg0-owning, in proportion totheir respective salved

61 See, generally, Falkanger, Bull, Chap･ 18, Bergning (Salvage), at 260 ei seq･

62　CbJ王Vention for Eke Umjication of CeTiain Rules of Law Reu'ng to Assistance and Salvage ai Sea,

conite nariti皿e international(CMI), Brussels, 1910; andthe new I7ZIeT7W'onaI ConvenJion on Salvage,

London, April 28, 1989, IMO DocumentLeg/CONF･ 7/26, reproduced in (1989) 20:4 J･ Marl L･ & CoE-･

589 (1989 Salvage Convention), Article 10. The author presumes Russia is at lewt a signatory to this latter'

Convention, since Russian is mentioned as one of the official1anguages of the Convention, in Article 34･

The Convention has entered into force.

63 1989 Salvage Convention, Art･ 13･1;also reproduced verbatim in LOP 1990･
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values64･ Hull insurance is expected to coverthe ship's general average contribution,including

salvage, up totheinsured value of the ship65･ p&I comesinwiththe remalnlng contribution

only a鮎ral1 hull cover has been exhausted66･ Theamount of the salvage award shallinno case

exceedthe salved value of the vesseland other property`7.

Whether a partywould actually wm2f to take onthe chance ofsalVinginthe NSR isanopen

question･ The chances of failure are much greaterthanin more southerly navigation. Perhapsthis

canbe offTset somewhat bythe prospect of greater reward, Sincethe reward cm be set partially

according to degree of danger68,and sincethe LOP 1990 Clause 1(e) allowsthe parties to set

which currencytheywish the award to be in. The most likely choicewill be US dollars. Even if

this space is leftblank, Clause 1(f) provides fbrthe award to be in Pounds Sterling. Choice of

law is invariablythe law ofEngland, pursuant to Clause 1(g), and disputes are to be settled by

arbitration in London, in accordance withClause 1(C).

The one notable exceptlOn tOthe rlno-cure, no-pay'1 prmciplethat has emergedinreαnt years

is the "safetynet-1 provision, whereby the salvor is entitled to compensation fわr reasonably

incurred expenses, even where the operation has not been successful, where the salvage

operations are undertaken inaneffort to avert or minimise damage tothe environment69･ The

rule presupposes no negligence onthe part of the salvorandthe salvorフs agents. ne rationale for

such arule is obvious: to encourage intervention, notably inthe case of oil pollution, This should

remove hesitation thatmight otherwise be presentalongthe NSR, where conditions would be

difrlCultand where a master might not be sure of applicable locallegislation, etc. ne only

potential problem area here would bethe determination of costs for clean-upand othermitigating

measures; butthis is moreanissue forarbitration, which would take placeinLondon. It isthe

P&I insurer who covers this category of expense.

64 1989 Salvage Convention, Art･ 13･2･ Seealsothe York-Antwerp Rules, in particular Rule G･

65 See, for example, hstitute Voyage Clauses - Hulls, Chuse 9_　On the Norwegian side, see NMIP隻70

and Cefor Form 235 A i15_

66 Forthe Englishrule, see Hill, Robertson, Hazelwood, ai 99･ ne Norweglanrule is found in 1993 Rule

41, whilethe NMIP mentions only irrecoverable generalaverage: NMIP S229.

67 1989 Salvage Convention, Art. 13_3.

68 1989 Salvage Convention, Art･ 13 1(d) codifies this generalp血ciple ofmitime law.

69 As reflectedinArt･ 13, 1(b), and inthe provision for ¶specialcompenSationn in Art. 14 of the 1989

Salvage Convention; and in LOP 1990 Cla･tue 1(a)(ii), and Clause 2･ Seealso, by way of example, Gard

1993 Rule 42_
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Norwegianrules appeaLr tOallow a bit more leeway in cover･ Liabilityby the entered ship

towards a salving ship or some other partywill be covered by P&Ⅰinsuch instances as: where

there has beenanattempt to save humanlifTe70; wherethe salvage expensesformpart of a

generalaverage contribution which is irrecoverable because of a breach of the contract of

camage7'; and where attempts have been made to prevent or minimise oil pollution･

Tbe above concems wherethe entered ship is being salved･Wherethe輔tt5Ted ship doesthe

salving, not an altogetherunlikely scenario onthe NSR, clubsare loathto exposethemselvesand

the Intemational Group to cover for negligence in such operations, largely as a consequence of

The Tojo M-u case in 1971･ Tugs operating a5 PrOfessionalsalvors in the area may be able to

persuade a club to let them enterthat club, On very restricted conditions･ For one,they most

likelywill requirethatthe salvor usethe LOF 1990. Since Clause 1(g) of that fTorm subjectsthe

salvage contract to English la･w andthe English law of salvage, a salvor would be entitled to

limit liabilityifthings should go wrong･ Salvors operating according tothe law of other

jurisdictions, such as Canada or Russia, are not entitled to general limitation of liabilitybased on

the tonnage of the ship, as are shipowners involved in other activities, butinpraGtice virtually all

salvage contracts are govemed by English law72･

7･3･9　General Ayerage and lrrecoyerable General Ayerage

Asstated above,the hull policy isthe pnmary source covering generalaverage expenses･ P&I

comes in where hull leaves off or, rather,runs out.

Ifthe ship suffers very serious damage tothe point where it is unable to continue transporting

the cargo, but the cargo is stillina traLnSPOrtable condition73, a valuable altemative may be

transhipment of the cargo･ Inthe NSR, where harsh conditions force ships to cooperate, perhaps

even more thanin southerly areas,this should be kept inmind･ ne shipowner, 1n Such cases,

Will usually use a fTorm such aS the British Standard Formof Non-separation Agreemenちwhich

preserves the legal relationship betweenthe shipowner and cBLrgO Owner, tranShipment agreement

notwithstanding. It also preservesthe cargo owner's dutyto continue contributing tothe general

average of the adventure74 ･

70　See, for example, Gard 1993 Rule 33･

71 See, for example, Gard 1993 Rule41･

72　A discussion of this omission inthe 1989 Salvage Convention is foundinKerr. The lbnitation of

liabilib, based on tonnage derives from the 1976 Convention onthe Limitation of Liability, discussed below.

73　This would not be likely or possible in the case of an oil cargo. For other cargoes, however, the idea is

pertinent.

74　See generally, Bra=khus, Rein,Kingsley, at 232-233･
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In certainCぉes, the shipowner will losetheright to claim genelal average丘omthe cargo

owner･ P&Ⅰwill cover wherethe ship is unable to recoverthe cNgO POrtion of general average

by reason only ofa breach of the contract of cmage. This is true of bothEnglishand

Norweglanrules75･ The breach must be of afundamentalnature, e･g･, unseaworthiness of the

vessel. Moreover,the fault must be one fわr whichthe shipowner would be legally liable･ Ifthe

fault of the shipowner is one fわr which no responsibilitylies underthe contract of carriage, for

example, a naut壬Calerror covered bythe Hague-Visby Rules,thiswill not qualifyas

irrecoverable generalaverage. The cargo ownerwill still be liable forthe generalaverage

contribution,and a P&I insurer would setthis up againstanunfounded claim by a shipowner･

Irrecoverable general average appears to be a particular point of ∽ncem as regards shipping

in Arctic areas, as isthe issue oftranshipmenちdue to both costsand uncertainties surrounding

the eventual legal relationship created76･ Great care would have to be taken to ensure that the

shipping activitywas taking place in accepted shipping zones under approved terms and

conditions.

7.4 National Regulatory Provisions

There are various regulatory provisions in fわrce in Russia, some aimed at protectingthe

marine environment off the coast of Siberia77, Others aimed at controlling shipping

operations78,and yet others specifically aimed at compensation for oil pollution79･

Russian authorities appear to considerthat several more legalsources besidesthese three are

relevant. Besides the也ree just mentioned,比ey include at least:

-　Instruction about the procedure of certificate issuance about availabilityof

proper securityina sense of item 7 of the Intemational Convention on

Civi1 LiabilityfTor Oil Pollution Damage, 1969.

75 Hill, Robertson, Ha沈lwood, at 98-99･ Under Norweglanrules, see, for example, Gard 1993 Rule 41.

76 Telephone and written communintion with James A. Wooder, CoⅡlmerCial andLegal Manager,

LASMO, Halifa又, Canada. Personalcomunication withTeづe Holte,Assuranceforenlngen Gard, Arendal,

Nomay.

77 For example, the Edict of the Presidiu皿Of the USSR Supreme Soviet of 26 November 1984 0n

InteTLflj3'ing Nature Protection in Areas Of the FaT'NoTlh a7ui Man'ne AT'eay Adjacent lo the NoTlhem Coast

of the USSR, Vdomosti SSSR, 1984, Not 48, 863 and 856; translaledinButler (USSR Sea Law), at J.4.

78 RegulatL.07LS foT'Navigation on the NoTlhem Sea Route.

79 Bkticf on ike AZTWunls of CorTPenSaEioTL by Shi'p-owners foT･ LDSSeS Chused by Pollution of the Sea by Oil

and OtheT'Substances Ha77njulfor the Life of People and for Living ResouTreS Of the Sea (1981) , YdomDSti

SSSR r1981), no. ll, 284; translated in Butler (USSR Sea Law), at I.3. me Edict is of limited relevance,

or rather economic threat, as the limits are set in rubles･ A revision is apparentlyinthe ofhg:

SoylZmOmllPrOjekt, note 44, at 18-19.
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-　CertiflCate On Secured civil liabilityfor oil pollution damage.

-　Certificate on insurance or other financial securib, of civil liabilityfor oil

pollution damage alongthe shipping lanes of the Northem Sea RouteiC.

These are discussed supT･a, inthe section relating to certiBcates required on board･ Ship

operators would be advised to obtain a complete, translated package oftheru1es the Russians

believe apply before navigationinthe Route is begun, as there canconceivably arise

misunderstandings as tothe applicable regulation･ In fact, almostall of the above-mentionedrules

and regulations could be questioned as totheir applicabilityto Westem traffic.

The instruction, fTor example, would appear to be anintemal document for Russianauthority

employees regardingthe issuance of the CLC certificate･ If the ship were Russian,thenthis

would apply, insofar as the P&I would issue a TIBlue Card'. to the RussianShip Registry, who

wouldthen issue the CLC certificate. If the ships were Westem, then thisrule would not be

relevant, asthe certiflCate would be issued either by the club or bythe丑ag state shipping

authority.

As to the second certificate mentioned above, lt Was not Clear丘omthe source whetherthis

was the TOVALOP certiflCate･ Inthe affimative,then it is relevant fわr Westem P&I purposes･

In the negative, its relevance is uncertain･

The ltCertificate on insurance or other financial securityof civil liabilityfor oil pollution

alongthe shipping lanes of the Northem Sea RouteH is not relevant at all, as explained supra･

All this is not to say Russianauthoritieswill not raisethe issue, which is whythey are

mentioned here.

Practice has Shown, however, that legislative a仕empts to impose additional requlrementS

regarding insurance certificates, overand above what the industry has set for itself, have simply

not worked. Jurisdictions such asthe state of Califbmia have attempted to impose requlrementS

on foreignand other ships inaneffort to curb pollution･ The P&I sector's response was as

fわllows:

lTOn several occasions duringthe last twentyyearsthe Clubs have been asked

to provide certiflCateS Of financial responsibilityin respect of their Members'

Potential liabilities under Oil Pollution legislation not based onthe CLCand

Fund Conventions. The Clubs have consistently refused to provide such

80All of the sixrules Just Cited,includingthose mentioned inthe preceding three footnotes, are listedthe

Soy皿OInllPrOj ekt report･
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certificates as to do so would inhibitthe general acceptance of the CLC/IOPC

Fund reglmeand lead to administrative chaos･81

"As far asthe certifica.tion is concemed, Memberswill be awarethatthe

Clubswill not issue certificates of financial responsibilityfor by oil or other

substances to enable Members to complywiththe requirements Ofindividual

states.-ts2

Canada isanother example. Section 7 0f its Arctic Waters PollutT'on PT･eVention Act contained

a provision which basically offered no def血ce to a partycharged for a ship-generated marine

pollution incident. Under the AWPPA, vessels must show proof of financial coverage for civil

liabilitybefTore entering HCanadianArctic watersH as defined by the Act･ The problem was, no

P&I club was willing to let its vessels venture into waters wheretheymight be held absolutely

liable for damages anslng OutanOil pollution incident. The clubs prefTerinternationally-agreed

limits, which allow them to predict with greater certaintytheir potentialexposure and a-ge

financial coverage accordingly. Subsequent regulations included the limits set bythe CLC and

Fund Convention. It has been obseⅣed that wi仇out this softening ln approach, Arctic shipping ln

Canada would have come to a halt, as no ship would have been able to show proof offlnanCial

coverage舟om a P&I club83･

In light of the two examples justgiven, one can expect thatthis last certificate Pertaining to

the NSR would probably receive similar treatment in practiceB4･

What we are le氏withthen, is garden-varietyWestern P&I certificate requirements. The

certificates Of relevance fTor P&I insurers are the onesunder TOVALOPand CLC, for oil

tankers･ Moreover, Section 5 of the Regulations jTor Navigation on the SeのVqyS Ofthe Northern

Sea Route merely echoes atthe national level wha-t isalready required bythe CLC.What is

difFerent is howthe requlrementS C孤aPPly ln relation tothe NSR.

Tuming now to NoTWeglm-egulatory provisions, it should be pointed outthatthe

Forsikringsavtalelovenも5 (Insurance Contracts Act) is largely inapplicable to large-scale marine

81 Circular No. 4/89 from Gard to its Members.

82　Circular No. 3/90丘om Gard to its Members.

83　See generally,the discussion in Spears, at 174 et seq･, and ac00mpanymg notes･

84 PersonalcoE皿unication with Tede Holte of Assuranceforenmgen Card, Arendal, Norway.

85 Lov omfoT:Sl'kTi'ngsavlaleT, (hsurance Contracts Act), 1989-06-16, nr. 69 (PAL)_
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insurance, as the equal bargalnlng-power Parties draw up their owntemsand rely onthe NMIP

as neededS6_

There is one mandatory section of FALthat cannot be opted out of: $7-8allowsaninjured

partydirect action againstthe insurer, much likethatallowed inthe United States, against large-

sized operations, including ships subject tothe provisions of the Norwegian Maritime CodeS7.

Furthermore,this direct action is allowed beforethere has beenany disbursement tothe assured

forthe purpose ofreimbursingthe injured third party･ mis is significant kom a practicaland

legalstandpoint･ Practically, it exposes the insurer to lawsuit more easily by creatingthe extra,

artificial legalrelationship. Legally, it distorts somewhat the use of the insurance contract which

is, after all, one of idemniO,, not liabiliO), i_e., the principle is to indemnifythe assured fTor

liabilityclaims that have been paid out･ To come back to practicalities, however, large liability

claims are what have sometime renderedthe assured insolvenもthereby preventing the injured

third party&om recovering･ The industry and lawmakers have recognisedthis and responded.

One may speculate as to bow this provision would play out on NSR cover. Given仇e

bresumed] increased chances of a liabilityincident occurring, one couldanticipateanat least

proportional increase in the chance of direct action･ In practice, apparently, the provision is rarely

used by those entitled to invoke it玉名･ shipowners could hope that a new area of navigation

would not spark a '.discovery'l of the section･

86 By way of illustration of the optional character of the NMIP, one mBLy COnSider the example of

Assuranceforenlngen GardinArendal, Norway･ Gard no longer bases its cover onthe NMIP at all, nor on

English law, but rather relies completely on its ownset ofrules･

87 PAL §7-8. §1-3, para. 2(C) brings ships mentioned in the Norwegian Maritime Code, i33, para. 1

withinthe definition of nlarger enterprise" forthe purpose of FAL･

88　Personalcolnmunication withTelje Holte,Assuranceforenmgen Gard, Arendal, Norway.
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7.5 Limitation of Liability

7･5･l hternationalMeasures Relating to Nonl0il Pollution

lnthe case of a non-oil cargo, a ship owner/operator wishing to avoid liabilityWould be wise

to stipulate as part of the contract of a敢eightment thatthe cargo owner obtain his or her own

insurance. Thus inthe event of a disaster, the loss of the cargo would免･1l onthe cargo owner, as

would liabilitycaused bythe loss of the cargo. Even then, it is notalwa･ys possible to avoid

direct action, however, aswill be pointed out presently- Inthe case ofanoil cargo, the ship

owner/operator has no choice but to obtain insurmce inaneffOrt to head off exposure, as

discussed injia_

7_5_1.1 Conventions of 1957and 1976 Relating to Limitation ofLiability

The International Convention Relating to the Limitation of the LL'abiliO, to aVneT･S OfSea-

going Vessels89 set common liabilitylimitation standards, which were revised upwards inthe

1976 International Convention on Limitation ofLiabiliO,for Maritime Claims90. The 1976

Convention explicitly excludes claims fわr oil pollution丘om its provisions; however, claims fわr

pollution damage舟om o也er Subsbnces would be included･

Limitation standards are now as fbllows･ For personal claims,the minimum is 330,000

Special Drawing Rights (SDRs)91; for ships kom 501 to 3000 tons, 500 SDRs per ton; 3001 to

30,000 tons, 333 SDRs per ton; 30,001 to 70,000 tons, 250 SDRs per ton;and over 70,000 tons,

167 SDRs per ton･ For propertydamage claims,theminimum is 167,000 SDRs; for ships丘om

501 to 30,000 tons, 167 SDRs per ton; 30,001 to 70,000 tons, 125 SDRs per ton; and over

70,000 tons, 83 SDRs per ton･ Claims may be directed against shipowners, charterers92,

managers and opemtors.

89 ITLte77Wional Conved'on Relating to the Limitation of the Liabilityto Ow乃erS Of Sea-going Vessels,

signed at Brussels, 1957; cited in Spears, at 192, note 27.

90 1nlemalional ConveTWz'on on LiTTu'tafio71 0fDabiH砂fo7'Man'time Chzim5, 1976 IMCO No. 77.04E; cited

inSpears, at 192, note28.

91 The SpecialDrawing Right is a unit of ac00unt set bythe htem出ional Monetary Fund OMF), based on

a basket of five major CurrenCies･ The value of the SDR is adjusted daily and is repor亡ed inthe financial

press･ Most conventions now use the SDR system･ One notable exceptlOn is the Fund Convention,
discussed injta, which uses poincaIes francs, and whose 1976 Protocol adoptingthe SDRunit has not yet

come into force･ Countries which are not members of the IMF also usethe polnCare franc･

92 犯is opensthe door to claims aganst cargo owners･
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7･5･2　Particular Liabilities Arising in Relation to Oil Pollution

7.5.2.1　The InternationalPicture

Most of the liabilifyand compensation schemesinforce relate to oil pollution, althoughin

fTact most of the totalamount of marine pollution comes丘om other sources98･ one should keep

in mind, however, thatinthe NSR a single oil-related disaster canhave disproportionately

disastrous effects, due to the colder temperatureand丘agi1ityof the Arctic marine environment.

This implies higher liabilityexposure, due to the disbIICeS involved in getting emergency forces

up tothe areaっandthe greater resources required to clean up a spill. This in tum means higher

costs for a liability insurer which, according to market logic, should drive up P&I premiums.

7.5.2.2　　TOVAI,OP and CRISTAL

The Tanker Chvne7･S TroluntaTy Agreement Concerning Liabilio, jTor Oil Pollution

(TOVALOP)99, Operates with the Coniracf Regwding m2 1Tnterim Supplement to Tanker LiabiliO,

jTor Oil Pollution (CRISTAL) 100.

TOVALOP is administered bythe htema,tional Tanker Owners Pollution Federation

OTOPF)101and is underwritten bythe lntemational Tanker IndemnityAssociation (ITIA) in

cooperation with various P&I clubs. TOVALOP and CRISTAL wereintended to beaninterim

measure until sufficient acceptance of the CLCand FUND had occurred･ Accordingly,

TOVALOP appliesincases where states which have not acceptedthe CLC have sufFered

damageand where the polluting vessel is a partyto TOVALOP 102_ Although Russia is a party

to both CLCand Fund, the TOVALOP and CRISTAL schemes would still be important where

98　Gold (Pollution Handbook), at 18. Exactly how much comes from shipping activities is a point of

contention, t)ut most sources agreethat vessel-source is notthe biggest problem: see Bimie, at 234; and that

the largest share of marine pollution originates from land-based sources: see Marakrishna, at 18.

99 Tanker Owner:S VoZuntaTy Agreement Conceming LiabilityfoT'Oil Pollution (TOVALOP)･ Reproduced in

(1969) 8 Int. Leg. Mats. 497. Entered into force September 18, 1969 and revised February 20, 1994. The
TOVALOP Supplement entered into force February 20, 1987.

100　CoTLtraCt Regarding an InteT7'm supplement to TaTLke7'LiabilityfoT'Oil Pollution (CRISTAL).

Reproduced in (1971) 10 I7d･ ug･ Mals･ 137･ Entered into force January 14, 1971 and revised February

20,1994.

101 Care should be taken not to confuse private-sector schemes, such as TOVALOP, and public-sector

schemes, such as CLC, discussed below.

102 It is estimated by somethat TOVALOP cbvers virtuallythe entire world tanker neet, over 90%:

ChllrChill, bwe, at 267; Ganten, at 31 Hill, Robertson and Hazelwood, at 77-78, put the figure at 98 %.

The TOVALOP SllPPlement applies worldwide･ Thus, claimantsinstates which have ratifledthe CLC may

avail themselves of the extra compensation which that Supplement provides･ See Wi比血son, at 73-75･
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the damaging vessel'Sflags State is not a partyto CLC and Fund, but wherethe vessel is a party

to TOVALOPandthe czugo subject to CRISTAL

Pollutants covered by TOVALOP are persistent hydrocarbon oils. Coverage extends to

pollution damage caused by oil dischaLrgeS aS Well as to preventive measures, subsequent losses

anslng Out Of such measures,and costs in removlng athreat withoutany discharge

occur-glO3･ The agreement also covers tankers sai1inginballast･ This is not presently

covered underthe CLC104, althoughthe 1992 CLC Protocol, not yet inforce, willalso cover

tankers in bal1ast･ The TOVALOP Standing Agreement covers only clean-up costslO5･

However, the TOVALOP Supplement covers economic loss such as loss of income of fishers or

o仇er locals along也e NSR.

Liabilitylimits under the original TOVALOP are USD $160 per GRT (Gross Registered Ton)

of the ship's total tonnage, up to a total of USD $16･8M per polluting incidentlO6･ TOVALOP

members are required to maintain flnanCia1 1iabilitycoverage, inthe fom of insurance or

security; this is usually donethroughthe shipowner's P&I insurance･ The defbnces are largely

the same as under CLC, inba,withone notable diffTerence･ Unlikethe CLC,the shipowner has

an extended right to limit liability, which impliesthat under TOVALOP the shipowner canlimit

liabilityeven where personal fault or privitywerethe cause of the pollution･ Wilful misconduct

would, however, not be coveredlO7･ The 1987 TOVALOP Supplement provides additional

coverage as fわllows: in respect of a tanker of 5,000 gross tons or less anamount not exceeding 3

million SDRs and fわr a tanker over 5,000 gross tons, 3milIion SDRs plusanadditiona1 420

SDRs fb∫ each gross ton in excess of 5,000 gross tons, up to a maximum of59.7 million SDRs

(approximately USD $70M)･

CRISTAL acts as a supplement to TOVALOP,and was developed bythe prmcIPal oil

companies who owntanker-transported oil･ It is administered bythe CRISTAL administration.

Because it is the creature of oil companiesand not tanker companies,amounts paid out under

CRISTAL are of no concem tothe P&I Clubs10B･ Like the Fund Conventionwiththe CLC,

inPa, CRISTAL operates to create a two-tier systemwithTOVALOP･Aswiththe interaction

between TOVALOP and也e CLC, CRユSTAL does not apply where the Fund Convention does.

Pollutants covered are the same as underthe Fund Convention, I.e. Persistent hydrocarbon

mineral oils carried as cargo, or as bunkers ,as long asthe ship is carrying Oilinbulk as cargo.

103　Brubaker (Pollution), at 159; Hill, Robertson, Hazelwood, at 78･

104　Hill, Robertson, Hazelwood, at 78.

105　Spears, at 167･

106　TOVALOP, Article VII.

107　As ot)served in Brubaker (Pollution) at 159, and ac00mpanying note 112; Hill, Robertson, Hazelwood,

at78.

108　Hill, Robertson, Hazelwood, at 78.
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To bigger compensation eligibilityunder CRISTAL,the oil must have been carried in a ship

covered by TOVALOP, BLndthe oil must be owned by a pany to CRISTAL109･

TotaI CRISTAL compensation available, inclusive of that paid bythe tanker owner, is

dependent onthe size of the tanker involved inthe pollutionincident: up to 5,000 gross tons,an

amount of 32million SDRs; for a tanker over 5,000 gross tons, 32million SDRs plusan

additional 652 SDRs for眺h gross ton in excess of 5,000 gross tons, up to a maximum of 120

million SDRs (approximately USD ‡135M)110. cRISTALalso provides reimbursement of

reasonable costs incurred by a tanker owner or any otherperson forthreat removal measures,

preventive measures orthrough having sustained pollution damagelll･

7.5.2.3　　CLC and Fund Cot)vention

The International Convention on Ct'vil Liabilt'0, for Ot'l PolluEt'on Damage I 12 is very

pertinent to a discussion of the NSR,in1ight of the potential for catastrophic damage tothe

Arctic environment,and of the resulting liability for shipowners. Basically,the CLC isaninter-

governmentalagreement, speuheaded bythe International Maritime Organisation (IMO)I It is a

vast insurance set-up to which nag ship States subscribe, usually throughtheir P&I schemes･

The CLC covers oLll pollution舟omany escapeor discharge舟om a "seagoing vessel (or)any

seaborne craft.'carrying bulk oil in cargo,withinthe territory lnCludingthe territorialwaters of a

Contracting StaLtel13. Forthe CLC to apply in a given situation,the cargo must be: i) persL-stent

oil,and ii) transported in bulk.

''Oil" encompasses "any persistent oil such as crude oil,fuel oil, heavy diesel oil, lubricating

oil and whale oiII14, whether carried on board ship as cargo or inthe bunkers of such a

ship''115･ Pollution damage is defined as ''Ioss or damage caused outsidethe ship carrying Oil

109　CRISTAL Clause V. Seealso Gold (Pollution Handbook), at 1171118.

1 10　CRISTAL Clause IV(5). Seealso Gold (Pollution Hazldbook), at I 18; Brubaker (Pollution), at 160;

Hill Robertson, Hazelwood, at 78.

111 CRISTAL Clause IV(A), (a). Seealso Gold (Pollution Handbook), at 116.

1 12 InLeT7ZatioIWI ConvenLion on Civil LiabiLity for Oil Pollutiotz DLZtTZage (CLC) (1969) 9 ht.Leg. Mats.

45 (CLC). Entered into fわrce June 19, 1975.

113 Ibid. Definitions are fotLnd in A爪icles l and II.

1 14　Whale oil is removed by the 1984 Civil Liability Protocol, not yet in force:伽tocoE of 1984 to Amend

the lnTematt'onaE Convention OTZ Cl'vT'L Liability for 0.'E Pollutt'OTZ DLZmage 1969 (1984) 15 I. Mar. L. & Coml

613.

1 15　CLC Article I(5)･ ne defimitions of Npersistent" oil in conventions such asthese are problematic in

thatthey are not sufficiently specific withrespect tothe dissipative properties of the oil h question. A

guideline has apparently been issued to dealwiththe problem, bllt it will have a weaker innuetlCe On judicial

jnteq)Jletaljon a)an, say, adoption in a convention.
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by con血nination resulting丘omthe escape or discharge of oil丘omthe ship -and includesthe

costs of preventive measuresandfurther loss or damage caused by preventive measures'1 116

Worthy of note isthatthe shipowner need not be a national of a Contracting State, nor needthe

ship be a flag ship of a Contracting State･

ne requlrementthat the oil be transported in bulk me孤Sthat general cargo ships, bulk

carriers otherthanoil carriers and tankers on ballast voyages are excludedfrom coverage undei

the CLCl17.

The owner of a ship registered witha State which is a Parb′ to the CLCand carrying over

2000 tons oil cargo in bulk must carry insurance or some other fわrm of securitycoveringthe

maximum liabilityunder the Conventionl18. A certificate must be issued bythe flag State

authorities attesting as to the existence of saidinsurance or financial securitymust carried on

board ship･ States Parties must ensure that ships lacking the certificate are not allowed to trade,

and all ships intheir ports, wherever registered, must be insured or securedinaccordancewith

these requlrementS l19･

The Convention's prmcIPal fTeature isthatthe shipowner is held strI'CtZy liable, subject to a

few exceptions 120, burden of proof of which is onthe shipowner. Liabilityis setinSpecial

Drawing Rights,and currently staJlds at 133 SDRsper GRT,witha ceiling of 14 million SDRs

(approximately USD S16･8M), whichever is lesser121･ If fault or privityis established, the right

to limit liabilityis lost122.

116　CLC Article I(6).

117　Gold (PollutionHandbook), at 114-115. The 1992 Protocols tothe CLC and Fund Conventions do

bringthemin1ine with TOVALOP･

118　CLC Article VII.

119　Ibid.

120　mese include war, hostilitiesand the like; act or omission of either athird pary (wholly) orthe

injured party(wholly or panially) donewith intent to cause damage; negligence Or Wrongful act wholly

caused by goverment or other competent authority responsible forthe maintenance of lights or other
navlgationalaids; exceptional, inevitable and irresistible naturalphenomena･ See Article ill It is not likely

that extremer, harsh Arctic conditions would fhllwithinthese exceptions, due tothe lack ofunusualness and

inevitabiliqr.

121 Article V･ The 1976 Proto00l changed themit of account fromthe polnCaIe丘mc, adopted inthe

original CLC, to the Special Drawing Right: Protocol to the I7demaiioTLal Civil ConveTdion on LiabilI-olfor
Oil Pollution Damage 1969 (1976) 16 ht.Leg. Mats. 617.

122 Ibid_, Article V(2).
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rhe International Convention on the Establishment ofLm lTntemational Fw2dfor

Compensation jTor Oil Pollution Damage (1971)123 was draRed withthe goal of stepping in

withadditionalcompensa士ion wherethe CLC leftofF･ The Fund Convention provides strict

liabilitycompensation fわr oil pollution wherethe pouution damage exceedsthe shipowner's

liability under the CLC124, wherethe shipowner caJlnOt meet its liabilityunder the CLC125 0r

where no liabilityarises underthe CLC126. Itgivesrise to a two-tiered system: States Parties

tothe Fund Convention are, by d血ition, Parties tothe CLC127･ The pollutants covered are

persistent hydrocarbon mineral oils carried as cargo, or as bunkers as long as the ship is carrying

oil inもulk aS CargO128･一一pollution damage一一is也e same a5 under也e CLC129･

The Fund is administered bythe Intemational Oil Pollution Compensation Fund (IOPCF) and

provides a regime for compensating oil pollution victims when the CLC is inadequa土e･ The

compensation payable by the Fund fToranyincident is limited to 450 million gold fhncs (60

million SDRs - approximately USD $84M). A 1976 Fund Protocol converting the gold丘mc

standard to SDRs is not yet in force,althoughthe IOPCF uses SDRs as a damage measure

already. The IOPCF also indemnifies the owner ofa ship registered in or flying the flag of a

Fund state for a part of the total liabilityamount under the CLC･ The maximum indemnity

payable to the shipowner is 33 SDRs (USD $46) fTor each ton for ships under 83,333 tons･ For

ships above that tonnageっthe indemnification payable fTor each ton of the vessel's tonnage

increases until a maximum of 5,667,000 SDRs (approximately USD $719M) is reached･

Attempts have been made to revise liabilitylimits under the CLCand Fund Convention still

further upwards･ The 1984 Protocols to the CLCand Fund Conventions130, under which

liabilitywould have been increased to 59.7 million SDRs (approximately USD S84M) underthe

CLC alone, and toanaggregate figure of 135 million SDRs, around USD $194M, did not

receive sufficient ratification to enter into fわrce.

123 InteT7ZLZtioncI Conventio71 0n the Establishmefd of an Ifdemational FundfoT'Co〝peTLSation foT'Oil

Pollution Damage (1971) (Fund Convention) (1971) ll Int･Leg･ Mats･ 284･ Entered into force October 16,

1978.

124　Fund Convention Article rV(1)(C).

125　Fund Convention Article Ⅳ(1)O)).

126　CLC Article III, Fund Convention Anicle IV(1)(a).

127 1bid., Article V.

128　Fund, Article i(2･). ne same gaps as pointed as pointed out by Professor Gold (Pollution Handbook),

would theI･efore continue to existunderthe Fund Convention.

129　Fund, Article I(2)_

130　Protocol of 1984 to Amend the IntemafionLZI Convention on Civil LiabilityfoT'Oil PollutioTL Damage

1969, IMO Doc. LEG/CONF 6/66; Protocol of1984 10 AmeTZd the lnteT7uZtio7WI ConveTWion on the

EstablishmeTd of an IntematioTWI FuTulfor Oil Pollution Damage 1971, IMO Doc_ LEG/CONF 6/67_
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A B-eshinitia土ive has been launchedinthe form of the 1992 Protocols tothe CLCand Fund

Conventions131 ･ The 1992 Protocols, oncethey receive sufficient ratification, would createan

entirely new regime:the CLC, read togetherwiththe 1992LiabilityProtocol, would becomethe

International Convention on Civil LiabiliO'jTor OI'l Pollution Damage 1992;the Fund Convention,

read.togetherwiththe 1992 Fund Protocol, would be00methe Zntemational Convention on the

Establishment of an Zntemational Fw7djTor Oil Pollution Damage, 1992. Liabilitylimits would

be increased to levels which would providefull compensation for all fToreseeable pollution

incidents･ In addition, the definition of '.Pollution damageTl has been greatly expanded inthe

Protocols, tothe point where cargo vessels, bulk carriersand othertypes of vessels currently

excluded would come within theambit of the provisions･ Damage tothe environment per se is

also covered, althoughcompensation is limited to what is T.reasonablel. andthen only where

measures are actually undertaken or are to be undertaken. At the time of writing, these Protocols

had not entered into fわrce.

Russia is a participant in both the CLC and Fund Conventions】32, as訂ethe UK, Japan,

Norway133, and now Canada134, so coverage would be like in most Westemand southern

contexts. The difFerenceinthe NSR lies in the increased chance of a disaster occumng, at

which point it is up to the insurer to set out requlrementS tO be met befbretherisk is

underwritten, and to charge premiums commensurate with therisk･ In light of incidents such as

the Amoco Cadiz135and, more recently, the Exon Valdez136, underwriters are understandably

nervous. The national provisions dealing withthe requirement tO Carry a CLC certificate On

board have been discussed supra･

A second difference lies in whatthe parties perceive as compensable underthe conventions_

The Anionio Gramsci incident occurred only two weeks a丑erthe Fund Convention entered into

fTorce in February 1979. The Soviet tanker grounded offVentspills in the lthen] Soviet Union,

13 1 Protocol of 1992 to Amend the IntematioT∽l Convention on CiT7-I LiabilityfoT'Oil Pollution DamLIge

I969 (1992Liability Protocol), IMO Doc･ LEG/CONF･9/15,land PT'OtOCOl of1992 1o Ame7ul the

Intematio7WI Co71Ventio71 0n the Establishment of an IfltematioTZal Futuifor CompenSafz'on foT'Oil Pollution

Damage 1971 (1992 Fund Protocol), IMO Doc LEG/CONF･9/16･

132　So)Ⅶ皿OmlPrOjekt･

133　BrzEkhus, Rein, Kingsley, at 206-207･

134　Canada acceded to the CLC in 1987; the provisions of the CLC缶nd expression in the amended Part

xvl of the CSA, which entered into force in 1989･

135　Damages claimed fromthe ATTWCO Cdiz incident totalled approximately USD $2 bi]lion･ See IT"e

Amoco TranSPO71 Co. [1979] A･M･C･ 1017 (N･D･ Ill); In Re Oil Spill砂the AmDCO Cdiz oHfhe Coast of

France on 16March 1978, 491 F. Supp. 161, 190 (1979 N･D･ III), 699 F･ 2d 909 (1983, 7 Cir);Amoco
cadiz Li血. Procs. [1983] A.M.C. 925, 938, 945, 947 (1982, N･D･ III), 659 F･ 2d 789 (1981, 7 Cir); 676

F. 2d 698 (1982, 7 Cir); [1984] 2 Lloyd's Rep･ 304; cited in Spears, at 157 and 190, note 7･

136　Claims ffomthe BboTI Vahlez are still being pursued, and havealready toppedthe USD $1 billion

mark, not counting the $2･5 billion spent by ExズOn On Cle皿-uP･ See Olav Carlsen, Tromsg Conference･
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spilling 5,500 tons of crude oil which caused heavy pollution of the Latviancoast137,the

Finnish Aland Islandsandthe Swedish Archipelago near Stockholm, The Soviet authorities

lodged a rather large claim in respect of ecological damage, Znd the Fund was obliged to

consider the difficult issue of compensabilityof environmental damage in its very血st case_

Without golnginto a detailed description of the calculation methods proposed, it may now be

stated也atthe Fundwill not allow claims based ontheoretical mathematical models, regardless

of any approvalOr homologation by a Soviet or Russian, or indeedany other, court･ Itwill stick

to quantifiable losses which canbe posidvely attributed to a particular incident13名･Asregards

the substantive issue of whether environmentaldamage is compensable under the Fund, the

answer is affirmative, albeit only insofar as it has an effect on economic interests139･ It may be

noted that the case involved also a competing claim by the Swedish govemment,and was

ultimately negotiated, to the severe detriment of the Swedish claim･ It is hard to predict how the

Fund would settle claims inthefuture. Geographicauy,there would be less chance of competing

亡!aims anslng B･om incidents inthe NSR. Conceivably NoIWay Or Finland might have

tLOmPeting claims in the event of a serious incident, but otherwise the effects would be on the

Russian coast alone. Just the same, the issue would arise of what would be compensated.

137　Whilethis is notinthe NSR,the applicable legalsystem isthe same asthat now governing the NSR.

138　See generally, the discussion in E.D. Brown, at J.6;also Ganten.

139　Ganten, at lO･ Not everyone seems tothinkthis is laudable, as pointed out towards the end of the

article.
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"2･1Wherethere isaninconsistency betweenthe provisions of this Act, or

any regulation made underthis Acちand Part XVI of the Cm7ada Shliping

Acl, the provisions of Part XVI of the Canada Shlfping Act prevail tothe

extent of the inconsistency･'l 148

0ne･ implication of the foregoing isthatthe limitations on liabilitycontainedinregula土ions

adopted pursuant to the AWPPA,includingthe AWPPR, no longer apply, at least as regards

Convention ships. The stZndardisation effort continues.

Noteworthy for the present purposes isthat Canada signed on tothe CLCand Fund a鮎r a

number of years of deliberation_ For a long time, Canada believedthe intemational limits to be

too lowinrelation to actualcosts, andtherefore refused to become a partytothe Conventions.

lVaS mentioned ear一ier, the absolute liabilityprovisions of the AWPPR were proving to be a

･･llCe tO trafFIC in the Arctic,and Canada fTound as a practical matter that it was best to fall

in linewith accepted intemational standards. But it retained a means of ensuring extra funds to

compensate parties harmed by oil pollution, aLnd to cover unexpectedly high clean-up costsI

The Shlb-source Pollution Fund (SOPF), formerlythe Maritime Pollution Claims Fund, was

established pursuant tothe CSA at a time when Canada was not a partyto CLC or Fund. It was

flnanCed by way of a 15 cent-per-tonne levy on each tonLle Of oil imported into Canada, but

discontinued when reserves became substantial. The retained fund, plus compounding interest, are

now held in a special account administered bythe Administrator of the SOPF. Canada has since

ratifledthese two conventions, but has nonetheless opted to retainanindependent, supplementary

fund to cover:amounts in excess of CLCand Fund claims, up to $100 millionper incident;

meeting claims which might not be covered bythe IntemationalFund, which covers only laden

taJlkers; meeting claims against a shipowner who is flnanCiallyincapable of payingthe limited

liability portion of the damages; paying Canada's contribution tothe lntemational Fund;land

meeting claims resulting kom oil pollution damage suffered outsidethe territorial sea, but within

Canada's flShing zones. SOPF has its limits inthe Arctic: it does not yet cover non-Convention

ships (as it does south of 60oN)149,and wouldtherefTore not encompass tankers sailing in

ballast, either150･ It may be noted that even without Bill C-121, claims to SOPF for lost fishing

148 】〕ill C-121, S･ 14, relating to amendments tothe AWPPA. S. 14 of the same bill removesthe words

din relation to a Convention shipn fromthe above CSA s. 676.

149　CSA s･ 709 makes SOPF moneys available for liabilityunder s. 677(1) which is, pursu2Lnt tO S. 675(1),

not applicable to non-Convemion ships north of 60oN.Asdiscussed above, steps are being taken to

elimiLatethis problem･

150　A discussion of SOPF is found in Tanker Safety Panel.
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income, etC･, due to oil pollution, are admissible even whenthe pollution is caused by a non-

Convention ship in也e Arctic151 ･

Leoking at Canada's examplethen, we seethat Canada has not really had much choice

except to adapt its Arctic legislation as closely as possible tointemational standards.While

envirormental protectionandfull Cover of clean-up costs aJLe Of crucial importance, it is to be

expectedthat Russia might encounterthe sametypes ofproblems were it to be overly

enthusiastic in regulating its NSR･ If Russiawished to ensure extrafunding for eventual clean-up

operations, it may have to employ a method like Canada's SOPF･

7･6 Exceptions and Limitations on Cover

Aswith scope of cover above, onlythe most pertinent aspects of the topic are dealt with

here. It was believedthe carriage of liveanimals, illegalityofthe adventure, etc･, did not present

any special interest in regard to the NSR･

7.6.1　Nuclear Perils

As earlier, the problem must be seen丘om a dual perspective:that relating to a nucleN-

Powered ice-breakerandthat relating to a vessel being led by a nuclear-powered ice-breaker.

Hull aJld P&Iru1es have traditionally excluded or severely limitedanyrisk relating even

remotely to nuclear risk, nuclear-powered vessels, nuclear cargo,and so on･Anexample is Gard

1993 Rule 73:

"Rule 73. Nuclear perils

The Association shall not coverany liabilities, tosses, costs or expenses

directly orindirectly caused by or contributed to by or arising kom:

a ionising radiations丘om or contamination by radioactivity丘om my

nuclear juel or斤om any nuclear waste or丘omthe combustion of nuclear

fuel;or

b the radioactive, toxic, explosive or other haz打dous or contaminating

properties of any nuclear installation, reactor or o也er nuclear assembly or

nuclear component thereof; or

c　any weapon of war employing atomic or nuclear flSSionand/or fusion or

other like reaction or radioactive force or matter,

151 CSA s. 712. The CLC does not apply to fishing zones, and CSA s. 709 retained this exclusion. With

respect to SOPF, S･ 712 seems to contemplate compensation where it caJlnOt be obtained elsewhere. Italso

glVeSthe Fund Administrator a fdramount of discretionindecisions on compensation.
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providedthatthis Rule 73 does not exclude liabilities, losses, costsand

expenses anslng Out Of or in consequence of the emission of ionlSlng

radiations丘om orthe other toxic, explosive or haz打dous properties of the

material listed below, when carried as caJ･gO Onthd Ship:

1　　isotopes prepared fわr use fbrindustrial, Commercial, agricultural,

j　-　medicalorscientiflC Purposes;

ii natural or depleted urmium;

iii other radioactive cargo,the camage of which has been approved by

the Association.

(emphasis added)152.

The rules regarding nuclear exclusions were pnmarily drafted contemplatingthe ca-age of

nuclear Cargoes. Even so, a ship carり′lng nuclear material is only covered in a very fbw

situations,and this provisionwill no doubt be interpreted restrictively･ More of import to the

present discussion isthe fact thatthe above paragraph can be construed as excluding a ship

following a nuclear-Powered ice-breaker, as it refTers to '.any nuclearfuel11･ In the latter case,

1iabilitywould not primarily fall onthe guided shipanyway, as the harm would have come丘Om

the ice-breaker. This includes cargo liability, fTor whichthe carrier would be expected to insert an

appropnate exoneration clause in the contract of camage･ We come back tothe question of

whetherinsurance cover, in this instance P&Ⅰ, Canbe obtained f♭r a nuclear-Powered ice-breaker･

It is obvious舟om the above clause, atypical enough provision,that P&I cover in relation to

the NSR will have to bethe subject of new, creative negotiation and drafting. This is so not only

in respect of the nuclear ice-breakersthemselves, but in relation tothe vessels which will be

followlng them. Owners of the cargo-carTylng VeSSelswi1日laVe tO be vigilant in dra氏ing

exoneration clauses, to ensure tha,t they are not le氏 with nuclear-related liability. Ice-breaker

owners will have tO draw on each other and on new ideas tO Secure COVer. Here again, the idea

of Russia setting up State insurance or assistingthe shipping companies in setting up a fわrm of

self-insurance, may be worthconsidering.

Clubs have shownthemselves to be remarkably flexible in extending cover to new situations,

and a number of specialist clubs have appeared onthe market in response to speciflC needs:

defTence associations; strike clubs; warrisks clubs; throughtransport clubs and so on. Obtaining

P&I cover for a particularrisk likethe operation of nuclear-Powered ice-breakers no doubt

qualifies for specialist cover, so much sothat thistype of risk would probably not be considered
''mutualH and would have to be placed in its own category. A possibilityinthis connectionmight

be for the various shipping companies involved in NSR navigation to approach a P&I club

together,with a view to setting uP a Category forthe benefit of those compaJlies, eventually

152　Gard 1993 Rule 73. Onthe hull side, Cefor Form235A, $1, cited above.
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other, non-Russian shipping companieswithnuclear-powered vessels, if that becameanoption･

This could be combinedwiththe RussianStatefund mentioned above, or cover could be sprea'd

throughthe Intemational Group･ A shipping company and club could, by agreement, set a limit

onthe liabilityto whichthe club would bewilling to expose itself,withthe rest perhaps being

covered bythe Russian State fund. The possibilities are many.AnadvzLntage inthe P&I sphere

as cbmparedwiththe hull market is that in P&I, the clubandthe member are･Honthe same

side'1,andthus a solution for one works necessarily to也e advantage of the other･

7.6.2　War Risks

Clubswi11 generally exclude cover in respect of liabilities, costs and expenses anslng kom

any of the risks enumerated inthe Lloyd'S Free of Capture and Seizure Clause or some

equlValent thereto153･ The only exception relates to the payment of fines where a vessel is

seized, arrested or made subject to some similarmeasure154.

It is possible to protect oneself against the haz訂ds ofwarrisks, by negotiating separate

cover155･ cover is fわr the basic risks excluded舟omthe hull policy,and canencompass items

excluded by I.war exclusion",..strikes exclusion't and TTmalicious acts exclusion'T.

The rlbasicrl cover inthis category usually includes liabilityarising丘om detentionand

detainment:

1) to avoid loss or damage arising &om awarrisk;

2) to comply with orders, directions or recommendations by也e directors or

by any legitimate govemment department or even a military authority, be

- it in the country of ownership, registry or simply current location of the

sbip;

3) by persons engaged in war, civil war or rebellion;

4) by persons acting kom a political motive156.

As canbe seen,the cover canbe readwidely so as include a situation wherethere may not

actually be a declared war, but hostilitiesand damage-causmg acts going On nonetheless. Acts of

terrorism are still considered onthe borderline, butthe category lS under constant development･

153　See, for example, Card 1993 Rule 58, foranexample of the NoⅣegian approach to this.串ra=khus,

Rein, Kingsley, at 301 et seq-, Elves a more detailed descrlPtlOn Of the exclusion.

154　Hazelwood, at 182.

155　See generally, Hill, Robertson, Hazelwood, at 157 eE seq･ The hternational Group has offered this

type of cover as from February 20, 1987 Policy year･

156　Hill, Robertson, Hazelwood, at 1591160.
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Risks covered include such categories as loss of life, personalinjury, illness, expenses

consequent upon shipwreck, expensesinrespect of captured or detained crew, collision, damage

to fixedand floating objects, wreck removaland cargo claims157.

On9 Can hopethatthis ca-tegorywill not become relevant fわr the NSR. However, some

patties may tnt壬eve it prudent to take out extra cover inthe event of civil unrest or other

instabilityin Russia･ As no mention of this extra cover was found inthe materials canvassed, it

would appear necessary to approachthe London to obtain it. The reader is also referred tothe

discussion of warrisks, supra.

7･6･3　Specialist Operations

This category Includes claims relating to such activities as drilling, boring, core sampling,and

oil or gas production158. Some activityofthistypeis going oninthe Barents Sea Regionand

in the Kara Seal Special cover is required,and would be a polnt Ofnegotiation between

developmentinterestsand the clubs, but it is of limited interest fbrthe present study on shipping.

7･7 Some Conclusions Regarding P&I hsurance

Russianauthorities already seem somewhat免miliar withWestern P&I coverage･､ They seem

to be aware of the need to develop their ownregulation in tandem withintemational agreements,

such asthe CLC. To that end, new limits have been proposed, in line withthe 1984 CLC

ProtocoL Mariners should also be aware that stronger implementational measures areunder

considerationっincluding a wamt similar in fわrm tothe existing certiflCateS; a Cash deposit,

whichでould be recovered if no incident occurred; and seizure of certain property. Marinersand

P&I clubs would be advised to keep periodically abreast of changes in Russian legislation, as a

club may well be called in to cover a newtype ofliability･

157　Hill, Robertson, Hazelwood, at 160.

158　Forthe Englishrule, see Ha訟lwood, at 182･ Forthe Norwegi皿rule, see, for example, Gard 1993

Rule59.
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As regards premiums, it is submitted that premiums would not necessarily have to be higher

immediately, althoughthey wouldfo1low the assured's track record afterwaJ'ds. This could lead to

higher premiums,although in proportion only tothe individual assured'SperfTormanceand burden

onthe pool offunds_

ForiWestem P&I insurers, it comes downto: isthis arisk which is or canbe considered

"normal'l for most shipowners, or is it a specialriskwithwhichthe collectivityshould not be

burdened? Ifthe decision is made to cover, lt Will be made on conditions deemed tolbring the

risk withinthe range of Hacceptablel'forthe club.
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8.0　　　ConclllSionS and Recommendations

As c弧be gleaned舟omthe preceding pages, marine insurance is a world unto itself, withits

ownru1esand ways･ An attempt has been made to clarifyit somewhat tothe non-insurance

expert･ The first broad conclusion to be drawn, then, isthat marine insurance forthe Northem

Sea Rotate is possib一e_

The legal di飴rencesinmarine insurance forthe Northern Sea Route relate largely to what

will be interpreted as a waJTantyand what as a lesser term of the insurance contract.Asregards

English and Canadianlaw, these canonly be tested out through case-law, which as a practical

matter takes some time. Norweglanru1es can operate somewhat more丘eely of case-law, but as

with any system, they must be tried out in practice before one sees some of the particularities

which ciLn arise. It is submitted that developments in Canada be fわllowed as much as possible, as

that country offers the combination of Common Lawand Arctic experience･ One should keep an

eye out for legislative changes in Russia, however, which may affectthe contract whenthe

insured vessel and cargo enter Russian waters･

Hull insurance faces perhaps the most different situation,inthat factors such as ice class, lCe-

competent master, crew (including ice pilots, crew with ice experienceandthe like), equipment

on board, all tal(e on added, CrucialimportBLnCe. Clauses must be gone over with a fine-tooth

comb, both by insurersand assureds. Inthe sane mannerthat many of the clauses we find in

insurance contracts today grew out of specific, particular situa･tions,and have come to havetheir

own unique legal meaning and identity, so toowillthere probably emerge '1ice clausesH or
HArcticIStyle clauses■. drafted to deal withtheunique situation in the North.

Since the fate of the cargo is inextricably tied to the免te of the ship, cugo ownersand other

parties-insuring Same Will most likely face higher premiums. Additionally,there may be･ madly

instances where the cargo alone suffTers damage, fTor example, due to the extreme temperatures,

while the ship remains unharmed. Thiswill lead to bothhigher premiumsand more stringent

waITantyrequirements on the part ofinsurers･

P&I in one way faces a somewhat calmer time of it, inthat principles will be lessrufned.

Conversely, exposure stands torun high in some instances,inlight of the distancesand added

expenseingetting, for example, oil cleaning equipment tothe scene of a spill. Also,the丘agility

of the Arctic environment and slowness to self-cleanmeans that environmental damage stands to

be greater,thereby driving up P&I amounts.

There is a lot of groundwork to be done befわre marine insurance fbrthe Northem Sea Route

can assume anything like a usual business magnitude. Traditional legal categories need to be

expanded, and in some cases entirely new ones created to dealwith the unique Situationsthat
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will arise. Additionally,the implementationand post-implementation phaseswill Call f♭r constant

modiflCationand reflJling.

The followlng lS a collection of conclusions and recommendations foruseinthe NSR･ They

are not listedinorder of importBLnCe;indeed,the author believedthem all to be of some import.

Problems at various levels are addressed, including legislation, policyand practicalities. The

suggestions are intended as subject-matter for discussion by interested parties･

8.1 General, Legislative and Administrative

Recommendation 1: The NSR should be divided intoヱOneSalong the

lines of what Canada has done, based on claLSS Ofship and time of year.

The zones in Canada'S Arctic have been napped out based on extensive researchinto ice

conditions, weather pa仕ems, etc･ A table has been set up, indicating -'allowedH zones according

to time of year and class of vessel, C£也e discussion earlier on the Canadian market. Ideally,

some fb- of Russian legislation or regulation00uld be enacted or adopted to implement也is

idea. At the momenもthe NSR has been divided into zones, but these would appear to be more

for administrative purposes,and not based on scientific - much less insurance - considerations.

Even in the absence of such legislation, zones could be drawnup jointly by parties such as

CNIIMF or Murmansk Shipping Company, Insurers aJld scientists specialisinginArctic

conditions, fTor example, atthe Norwegian Polar hstitute. The zones would be based on

informa.tion which the Russianpartyalmost certainly has or to which it has access.

The benefit of this would be lower premiums for voyages covering only part of the NSR,

e.g., southem point throughthe Barents Seaフand in as far as Dikson. It wouldalso allow fわr

more 'Tnuancedl. premium-setting, based on a more accurate assessment oftherisks. In Canada

the table of dates, zonesand ship classes is used by insurersindrawlng uP POliciesand rates.

The sametypeoftable should be elaborated fbrthe NSR, for easy refTerence by insurers. Note

that not less thana Det norske Veritas Class IA vessel (or equivalent) should be taken through

也e NSR in any event. Canada is cu汀ently reviewmg its approach to regulation of its Arctic

waters, notably with aview to makingthe system of zonesand ship classes more adapted to

actual ice conditions atthe time of voyage. It maytherefbre be advantageous forthe two

countries to collaborate in drawing up similar types of rules.
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Recommendation 2: Atty and all legislationand regtLlation affecting

foreign vessels travelling throtlghRussian waters must be made available

at least I.TZ EtZgZLfh)and Russianplayers) especially ice pilots and others

whowill be working on and around shipwith foreigners1 must be or

become fluent in English.

■■    ･■_

With regard to legislationand regulation, it should also be made availableinother widely-

used languages such as Ge-an, French, Spanish and Japanese, if possible. Mariners need to

know wh]'chru1es are being applied tothem･ Up-to-date infわrmation should be a top priority,

This could be achievedthrough a binder service to fTacilitate updating (if this is notthe planned

format fbrthe Guide to Navigation)･ This service could include current infわrmation on ice

conditions, ice-breaker deployment, upcoming closures of paJtS Ofthe Route, aJld researchand

development activities.

ne question of language competency of Russians who will be workingwithpeople丘om the

West has been raised by bo仇hull and P&I insurers. Good communication can be a challenge at

也e best of times; ln an emergency it is cmcial.

Recommendation 3: Russian authorities involved in the operationsand

decision-makingwith respect to the NSR must take marine insurance

considemtions into account in their contingency plannlng and concrete

actions.

Short-term gains forthe Administration canSpell long-termcosts f♭r shipownlnginterestsand

theinsurance industry,withthe ensuing effect on the new business relationship between Eastand

West:Asanexample, if a vessel becomes icebound towardsthe end of a shipping seasonand the

decision is made bythe NSR Administration to leave it inthe Route untilthefollowlng SPrmg,

this may result in a pay-out under a hull policy as a constructive total loss, or under a loss-of-use

policy･ This in tum would entail higher premiums fわr the shipownerand a cost tothe industry

generally･ On the P&I side, when clean-ups are made, care must be taken to dothe job properly

while not incurring disproportionately high costs.
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Recommendation 4: The authorities administering the NSR must take

environmentalconsiderations into accotlnt at all stages of administering

the NSR: at the developnentalplannlng Stage; at the contingency

plannlng Stage; at the operations stage; at the disaster stage, and

especially when making decisions about clean-up, etc･

In addition tothe obvious need to prot∝tthe environme鴫there isthe resulting impact of a

badly handled disaster oninsuranceand other costs_ Intemational agreements such asthe 1989

Salvage Convention have recognised thisand have moved towards makingthe environment a

higher priorityin their approach･ Consider, for example,thatthe first breakwiththe time-

honoured salvage principle of '.no-cure, no-pay'l, has arisen in connection withenvironmental

protection measures･ Shipping interests, cargo owners, hull underwriters, P&I clubs,and many

others have realised the importance ofanintegral approach which incorpomtes concem forthe

environment. It is only logicalthat NSR authorities follow suit_

Shipowners maywish to spearheadtheir oⅥm initiative, by incorporating lntOtheirannual

cost estimatesthat of posting a bond to fund clean-up of any environmental damage caused by

their vessels. This was contemplated in Canada by the developers of the Arctic Pilot Project, to

也e tune of CAN $1.372M per yeaL

Recommendation 5: Very clearprovision must be made, preferably by

way of a standard contract, that the NSR Administration i5 not liable lTor

damage or loss sustained by ships or cargo tmvelling throughthe NSR, in

the absence of fault on the part of the Administration or someone acting

on its behalf.

As regards the legalrelationship betweenthe ship andthe Russianauthorities, to wit,the

Northem Sea Route Administration, withrespect to liability, it should be noted by way of

comparison that ships goingthroughthe Panamaand Suez Canals do so attheir ownrisk; even

where canalofFICials are at fTault,they are not liable foranything. Atthe same time, a State

cannot simply 'topt outH of all fわrms of liability･ Atthe very least, authorities must provide

reliable charts, navaids, pilot licensng systemsand so on･ This would bethe minimumthat

would have to be met forthe NSR_

Section 1 1 of the Regulations jTor Nmigdion on the Seのγq/S Ofthe Northern Sea Route state

that neither the NSR Administration nor the Marine Operations Headquarters are liable forany

damage to a vessel caused by leading ln ice conditions unless it is provedthey bezuJTguilt" for

the damage innicted.Whetherthis corresponds tothe Westem legal notion of HfTaultlt is not clear.

It is submitted inany event that this is insufrlCient self-protection onthe part of the Russian

authorities. lt is suggestedthat a standard contract, perhaps based onthe ones used fわr the
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aforementioned canals, be drafted and signedwith each vessel proposing tO navigate inthe NSR-

AnindividualContract is much stronger legallythana generalprovision･

Withrespect to the use of nuclear-Powered ice-breakers, the practical problem arisesthat if

the Russian authorities exclude all liabilitytowards shipsand cargo, even where there is血llt,

peoや1門nay nOtwish tousethe Route･ Normally, when a partyis at fTault,that partymust

compensate. There is also a general principlethat if a partywishes to engage in a haZ打dous

activity,that partymust be ready to compensalte for harm caused by the activity･ Onthe face of

]'t then, nuclear-related damage caused tothe led vessel would be covered bythe ice-breaker's

P&I club. An accident need not be caused by someone on board也e ice-breaker, however･

Negligence could be committed by someone on board the led vessel, fTor example, in fbllowlng

too closely behind the ice-breaker_ The cargo-carrying Vessel would normally not be expected to

bear its ownlosses, inthe absence offhult on its ownpart. A choice on loss distributionwili

have to be made on this issue.

Recommendation 6: The powers and policies of inspectors of foreign

vessels, acting pursuant to the Regulations for Navigation on the Northern

Sea Route, should be clearly deflned, so that mariners mnknow what to

expect･ This shotlld be included in the promised GLLide to NavL'gafiotZ itz the

NoT･iheT･n Sea Route.

Such powers must of course be in line withintemationalrules governingthese

matters, sothat foreign ships are not faced withunexpected nationalru1es when

比ey enter the NSR.

Recommendation 7: Russian players, be they commercialshippers or

govemment authorities) should make statistics on previous shipping and

use of the NSR available to players on the insurance markets) including

undenvriters, brokersand htlll committees･

There may be a painful initiation phase, when premiums are set quite high･ It would be, a洗er

all, an entirely new market and insurers are cautious creatures by,nature･ Then again,the

statistics could have precisely the opposite effectand drive initial premiums down, were insurers

to discover that damages and accidents were not as bad as feared･ Complete, honestand

accessible information canonly lead to better business forall parties involved. Mutual trust is a

time-honoured comerstone of the insurer-assured relationship- Even if the release of previous

statistics did drive up premiums during the 'initial phase, lt lS quite conceivable,and even likely,

that rates would come down after a period. Russianvesselsand crews already have a reputation

175





Recommendation 9: A vessel trafrlC management System (VTM) should

be implemented by the NSR Administration, on a compulsory basis･

Such a system would work like anair traffic control system,withall vessels being monitored

on radar and issued a traffic cleamnce befわre being allowed to navigate throughthe NSR.

Obviously, this would require quite sophisticated communications systems. Russia seems

determined to controlthe NSR quite closely, however. Canada hasthe NORDREG system which

is, atthe moment, voluntary, butthere have been calls for it to become mandatory, inteT･ alia

丘omthe Beau fort Sea Environmental Assessmentand Review Panel. Underwriters in both

Canada and the UK have made it mandatory fTorall vessels insured intheir respective m訂kets to

participate in the system, 2LS Part Of the terms of the insurance contract,thus achieving dejTacto

mandatory compliancewiththe system･ While the Regulations for navigation on the NSR do

provide fわr detailed control of trafrlC, it is submittedthat a more technically advaJICed system

lLvOuld be needed to handle larger f一ows of trafEicand ensure unifbrmityof monitoring throughout

the Route. Additionally, Such a system would prefTerably comply withrules laid downby

organisations such as IMO, So as to ensure intemational unifbrmity･ Russianauthorities may wish

to establish contact with Coast Guard Northem in Ottawa to find out more aboutthe NORDREG

system.

8.3 Eull and Machinery

Recommendation 10: hsurance policies must be developed which set out

specifically which ice damage and other types of damageunique to the

Arcticare covered. TTArctic chuses'T must be developed to cover

adequatelyand speciflCally the kinds of situations thatwill arise in the

NSR

English legislation does not dealwithit specifically. Nor do eitherthe Institute Cargo Clauses

or the Institute Voyage Clauses I Hulls, which gets no more speciflCthantO include nperils of the

seasH in its cover. A review of the related case-lawand literature does notgiveany indication

thatthis general phraseology would be extended to ice･ Norwegianrules deal withsometypes

but do not address all ice situations that would arise inthe NSR,and speciflCally exclude certain

types of ice damage. Canadianrules mirror Englishrules, althoughthey have developed
somewhat in the direction of insuring Arcticrisks･ In particulaちCanadianinsurers seemwilling

to consider icerisk as falling within 'Iperils of the seall_

It is common for a policy to contain a clause forbidding navigation in ice-infTested waters,

hardly much help fわr the NSR. Russians, fTortheir part consider ice navigation aS routine. This
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point should be cleared up by being dealtwith explicitlyand in detail inthe insur-ce contract,

so thatthere truly is a..meeting ofthemindsTT, a constitutive element ofa contractinmost legal

systems･

} Recommendation ll: The NSR authorities should ensure that accurate,

up-to-date information is regularly made available to insurers and other

players on the insurance markets, so as to enable accurate assessment of

the hullrisk.

It is important alsothatthis information iswidely distributedthroughout the insurance

market, to promote awareness of the Route as a viable shipping alternative; cf･ also the above

suggestion on making infわrmation available in awidely-understood language･ Documents such as

the Guide to Nmigaiion on the Northe772 Sea Route, the Requirements fof･ the DesiB77, Equli7ment

and SulPly of Vessels Navigating the Northern Sea Roufeandthe Rates of Charge jTor Leading

Foreig71-Flag Vessels mrough the NSR are all of interest to insurers, as it helps them to

determine what kind of vessels are permitted on the Route, what standards are imposed, what

potential liabilitylevelsmight be, etc･ AjTortiori because it is a newtype of trade, infわrmation,

and plentyof it, is what is required to get the market moving･ The Regulations jTor Navigating on

the Secwqs of the Northe7･n Sea Route should also be made widely available, sothat parties can

obtainanidea of what is required of them. Itmight beanidea to draRanamotated version of

these Regulations, I.e., each section set outwith a note undemeathgiving some detail on what is

meant by the terms of each of the sections･ Thiswill probably be of more interest tothe legal

departments of insurance companies thanto the underwriters themselves, but they play a vital

role in the overall assessment Ofthe risk.

8.4 Protection and Indemnity

Recommendation 12: Limits fTor liabilityfor oil polllltion should be

expressed in SpecialI)rawing Rights (SI)R) in any new Russian legislation

on the matter_

The SoyLmOmiiprojekt report mentions liabilitylimits being expressed inrubles･While it

correctly suggeststhatthe limits should be revised upwards五･omthose set out inthe 1981 Edict

on the Amounts of Compensation by Shlb-owneT･S for Losses CazLSed by Pollution offhe Sea by

Oil and Oihe7･ Substm2CeS Hwmjufor the LTjTe of People mld for Living Resources of the Sea, it

fTails to suggest thatthese limits should be expressed in a more stable currency･ Even Westem

nations flnd it necessary to resort tothe use of the SDR to avoid the impact of significant
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nuctuations in currency values; ajToriiori should Russia dothis. Howtheruble would be

00nnected tothe SDRand subsequently used is a matter offlnanCialand e00nomic expertise,

beyond the scopeofthis study.

l Recommendation 13･･ A network ofP&I correspondezltS Should be

presentalong the entire NorthernSea Route.

There are Ingosstrakh representatives present in, inter alia, Murmanskand Arkhangelsk･

These contacts could be used as correspondents by Westem P&I clubsand,intact, are by such

clubs as Gard. It is submitted that representatives would be needed at more locations along the

NSR so as to build up the P&I in&astructure to a point where it would be effective･ Additionauy,

formal connections would need to be established betweenthese offlCeSandthe Westem clubs_

8.5 Nuclear-powered Vessels

Recommendation 14: Special arrangements must be made for the

insurance of the nuclearfleet, both as regardslmlland P&I･ The Russian

government must step lnand workwith the private sector?with aview to

providing Impetus for the market to gradually absorb therisks on its

OTI'n.

Rightly or wrongly, the Westem marketsare quite leery about nuclear-powered vessels･ It is

submitted that a combination of initiatives &om the Russiangovemmentand the Russian

shipping compaJlies would do much to give the marketthe impetus to begin underwritingthese

risks.

As discussed earlier, one possibilitymight be for a combination of Russian State hull

insurance specially set up to helpthe companieswithnuclear ice-breakers,withpart of the cover

being ensured there,and another portion on a Westem market･ This could be envisaged as a

transitory measure, to remain in effect until the market was willing to underwritethe totalrisk of

the nuclear fleet, or until conversion over to a non-nuclear fleet could be completed. Onthe P&I

side as well, the idea of Russia setting up State insuraJICe Or assisting the shipping companiesin

setting up a formof self-insurance, may be worthconsidering･ Clubs have shownthemselves to

be remarkably flexible in extending cover to new situations,and a number of specialist clubs

have appeared on the market in response to'specific needs: defence associations; strike clubs; war

risks clubs; throughtransport clubsand so on. Obtaining P&I cover for a particularrisk like the

operation of nuclear-Powered ice-breAkers no doubt qualifies fわr specialist cover, so much sothat
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UK Club: Stephen James, Director, London

Uni Storebrand Insurance, Oslo, Norway

Claudio Verconich, President, CmdianBoard of Marine Underwriters

-    1■･-

Vesta lruurance, Bergen, Norway

Tor Wergeland, School of Business Admidstration and Economics, Bergen, Norway



Appendix 2

Advisory Hull Rates for Arctic Voyages (Canada)

Dated January 15, 1985

RE=　Canaaian Arctic Voyages - Advisory

Rates Etc.

The Canadian Scale of advisory rates, deauctibles, Warranties etc.

applicable to CeLnaaian vessels navigating to Eastern Arctic waters

of Canaaa Was first introduced in 1973･　=n the intervening period

there haveと,己en several rounds of high inflation resulting in

substantial increase in the ship repair costs_　rurthemore, the losses

(partial and total) experienced during Arctic voyages in past several

years have made it necessary to update the scale･ Following are the

main changes introaucea in the revised scale=-

･VeSSels　-

(Clause　2)

でuys, Barges, Scovs, Dredges and similar craft

are excluaea･ (The previous advisory terms Were

not intenaea to apply to these excluaea craft

and therefore voula continue to be consiaerea on

application prior to sailing) -

/...　2
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